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endnotes

.	I ntroduction

11.	 “Sometimes I wonder how it came to this”: Interview with 
Deb White, 2005.

11.	 Americans tiptoe through law: See generally, Philip Howard, 
Collapse of the Common Good (New York: Ballantine, 2001), pp. 
3-70. For polls on fear of litigation, see “Americans Do Not Trust 
the Legal System,” Harris Interactive, commissioned by Common 
Good, June 27, 2005 and “Fear of Litigation: The Impact on 
Medicine,” Harris Interactive, April 11, 2002. Both are available at	
http://commongood.org/society-reading-cgpubs-polls.html. 

11.	 “I don’t deal with patients the same way anymore”: 
Interview with a pediatrician in North Carolina, 2005. 

12.	 Proportion of lawyers in the workforce: Robert Putnam, 
Bowling Alone: America’s Declining Social Capital (New York: Simon 
& Schuster, 1995), 146.

12.	 Mother Theresa’s homeless shelter: See Philip K. Howard, 
The Death of Common Sense (New York: Random House, 1995), pp. 
1-2; Sam Roberts, “Fight City Hall? Nope, Not Even Mother Teresa,” 
New York Times, September 17, 1990.

12.	 The double slide in Oologah: See Philip K. Howard, The 

Collapse of the Common Good, pp. 1-3; John M. Wylie II, “Slide 
Moves to New Rural Home,” Oologah Lake (OK) Leader, February 2, 
1996. 

12.	 Political leaders’ endorsement of The Death of Common 
Sense: See “The Birth of Common Sense: Bill Clinton Outflanks the 
Republicans on Regulatory Reform,” Newsweek, May 27, 1995; Al 
Gore, Common Sense Government, with introduction by Philip K. 
Howard (New York: Random House, 1995); Zell Miller, “Is Fairness 
in Public Schools Unfair?” AEI-Brookings Joint Center event tran-
script, May 11, 2004, http://www.reg-markets.org/publications/
abstract.php?pid=771.

14.	 “a single, unique, independent… whole thing”: Chester 
Barnard, The Functions of the Executive (Cambridge, MA: Harvard 
UP, 1966), p. 12.

	C hapter 1 :  The Boundaries of Law

15.	 The Tomlinson swimming case: Here and below, informa-
tion and quotes related to the Tomlinson case come from Tomlinson 
v. Congleton Borough Council, UKHL 47 (2003). 

16.	 Lawsuits “often have their greatest effect”: Derek Bok, Law 
and Its Discontents: A Critical Look at Our Legal System, 37th Annual 
Benjamin N. Cardozo Lecture, November 9, 1982, reprinted in The 
Record, January/February, 1983, p. 21. See also Page Keeton and 
William Lloyd Prosser, The Law of Torts, 5th ed., (Eagan, MN: West, 
1984): “[T]he twentieth century has brought an increasing realiza-
tion of the fact that the interests of society in general may be in-
volved in disputes in which the parties are private litigants.”

16.	 Greenwich sledding case: Patrick Healy, “Town’s Downhill 
Pastime May Face an Uphill Fight,” New York Times, April 26, 2004. 
For other sledding bans, see Karen Sloan, “Lawsuit Fears Close 
Two Omaha Sled Slopes,” Omaha World-Herald, January 3, 2007, 
http://archives.starbulletin.com/2006/07/26/news/story03.html; 
Carol Stark, “Fun May Be Next on the Banned List,” Joplin Globe 
(MO), December 7, 2007; and, in a happy reversal, Edward Sieger 
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“Update: Easton, PA Overturns Sledding Ban,” Pennsylvania Express-
Times, December 13, 2007. In 2006, the American Bar Association 
declined to sponsor a surfing event, for fear that one of its members 
might get hurt and sue. See Stewart Yerton, “Liabilities scare law-
yers’ group away from surf meet,” Honolulu Star Bulletin, July 26, 
2006, http://starbulletin.com/2006/07/26/news/story03.html

17.	 “The only freedom that deserves the name”: John Stuart 
Mill, On Liberty (New York: Penguin, 1982), p. 72.

17.	 “Insist on yourself”: Ralph Waldo Emerson, “Self-Reliance,” 
Essays and Lectures (New York: Library of America, 1983), pp. 278-
79.

17.	 “Trust yourself”: Ibid., p. 260..	
18.	 Handcuffed 5-year old: See the video embedded with the 

article, “Handcuffed 5-Year Old Sparks Suit,” CBS/AP, April 25, 
2005, http://www.cbsnews.com/stories/2005/04/25/earlyshow/
main690601.shtml?source=search_story

19.	 Swimming teacher must ask for consent: Interview with 
one of the author’s daughter’s roommates, 2005.

20.	 Suit over touching a seventh grader’s back: Joshua 
Kaplowitz, “How I Joined Teach for America—and Got Sued for $20 
Million,” City Journal, Winter, 2003.

20.	 Teachers’ careers ruined by allegations: Howard, The 
Collapse of the Common Good, see note to page 11, pp. 9-10. See also 
June Kronholz, “Cary Schools Tell Teacher, ‘Don’t Touch, Don’t Hug,’” 
Wall Street Journal, May 28, 1998; and Gerald Grant, “Children’s 
Rights and Adult Confusion,” The Public Interest, Fall, 1982, pp. 92-
95.

21.	 Mariya Fatima: Carrie Melago, “How Queens school failed 
Mariya Fatima after stroke,” New York Daily News, September 10, 
2007; Erin Einhorn and Carrie Melago, “Queens high school staff 
told to forget 911 in emergency,” New York Daily News, October 15, 
2007.

22.	 Rules don’t make decisions: See Joseph Raz, Practical 
Reason and Norms (Oxford: Oxford UP, 1999), p. 115. The inability 

of rules to dictate sensible action is known as “rule indeterminacy.” 
See generally H.L.A. Hart, The Concept of Law (Oxford: Clarendon, 
1994), pp. 123-28. See also Cass R. Sunstein, Legal Reasoning and 
Political Conflict (New York: Oxford UP, 1996), pp. 91-93. For a re-
lated discussion, see Stanley Fish, “Dennis Martinez and the Uses of 
Theory,” 96 Yale Law Journal 1773 (July, 1987). 

23.	 Expansion of law books: Allen Weinstein, “A Milestone for 
Democracy’s Daily Gazette,” http://www.archives.gov/federal-reg-
ister/the-federal-register/archivist-article.pdf

24.	 Employee manuals: These prohibited questions are con-
tained in the Human Resources manual of a company the author 
works with.

24.	 Legal obstacles to suspending a student: See “Over Ruled: 
The Burden of Law on America’s Public Schools,” Common Good, 
November 29, 2004, http://commongood.org/burden-of-law.html.

24.	 First-grade sexual harassment case: Adam Nossiter, 
“6-Year-Old’s Sex Crime: Innocent Peck on Cheek,” New York Times, 
September 27, 1996.

24.	 Consumer Warnings: Wacky Warnings website, http://
www.wackywarnings.com/

25.	 Unnecessary healthcare spending: See Daniel P. Kessler 
and Mark B. McClellan, “Do Doctors Practice Defensive Medicine?”, 
Quarterly Journal of Economics 111, no. 2 (1996), which estimates 
that 5 to 9% of total healthcare costs can be attributed to defensive 
medicine. Applied to the United States’ total healthcare spending 
in 2007, that range would be 115 to 207 billion dollars, or about 
$2,500 to $4,500 for each uninsured person. Defensive medicine is 
difficult to measure because of doctors’ mixed motives, among other 
things. Healthcare providers also make money by ordering tests that 
are not medically indicated. Defensiveness has become so ingrained 
in the healthcare culture that some providers have come to believe 
that tests are essential when they are not. At a Common Good fo-
rum, one Swedish doctor said that America had exported defensive-
ness to Sweden through doctors trained here. See “Administrative 
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Approaches to Compensating for Medical Injury: National and 
International Perspectives,” Event Transcript 16, 22, Public 
Forum held by Common Good-Harvard School of Public Health at 
Carnegie Endowment for International Peace, Washington, D.C., 
October 31, 2005. See also David M. Studdert, Michelle M. Mello, 
William M. Sage, Catherine M. DesRoches, Jordon Peugh, Kinga 
Zapert, & Troyen A. Brennan, “Defensive Medicine Among High-
Risk Specialist Physicians in a Volatile Malpractice Environment,” 
Journal of the American Medical Association 293 (2005); Alan 
Sager and Deborah Socolar, “Health Costs Absorb One Quarter of 
Economic Growth, 2000-2005,” Boston University School of Public 
Health, Health Reform Program Data Brief, No. 8, February 9, 2005, 
pp. 11-14, http://dcc2.bumc.bu.edu/hs/Health%20Costs%20
Absorb%20One-Quarter%20of%20Economic%20Growth%20%20
2000-05%20%20Sager-Socolar%207%20February%202005.pdf 

25.	  Survey of teachers threatened with lawsuits: “Teaching 
Interrupted: Do Discipline Policies in Today’s Public Schools Foster 
the Common Good?”, Public Agenda, May, 2004, http://common-
good.org/assets/attachments/22.pdf

25.	 Schools banning tag: “Massachusetts elementary school 
bans playing tag at recess over fears of injuries, lawsuits,” Associated 
Press, October 18, 2006. Under public pressure, the town rescinded 
the order, but the problem persists in schools across the country. 
See “Primary School Bans Cartwheels, Handstands,” ABC News, 
August 26, 2008; Chris Kahn, “In the pursuit of safety, teeter-totters 
and swings are disappearing from playgrounds,” South Florida Sun-
Sentinel, July 18, 2005; Alison Leigh Cowan, “School Recess Gets 
Gentler, and the Adults Are Dismayed,” New York Times, December 
14, 2007, about schools in Connecticut, Wyoming, and New Jersey 
which have restricted recess. 

26.	 “That practical, inventive turn of mind”: Frederick Jackson 
Turner, The Frontier in American History (Charleston, SC: Biblio 
Bazaar, 2008), p. 38.

27.	 The Wright brothers: Harold Evans, Gail Buckland, and 

David Lefer, They Made America: From the Steam Engine to the 
Search Engine: Two Centuries of Innovators (New York: Little Brown, 
2004), p. 180-212.

27.	 “Nothing that’s any good works by itself”: Ibid., p. 169.
27.	 “At 18, he became a telegrapher”: Hugh Aaron, “Manager’s 

journal: The obsolescent specialist,” Wall Street Journal (Eastern 
edition), May 16, 1994.

28.	 “Here a man can go as far”: Edward Bok, The Americanization 
of Edward Bok: The Autobiography of a Dutch Boy Fifty Years After 
(New York: Cosimo Classics, 2005), p. 448-49.

28.	 “At first I was grumpy”: Marilyn Whirry, interview by Jim 
Lehrer, News Hour with Jim Lehrer, PBS, May 12, 2000, http://www.
pbs.org/newshour/bb/education/jan-june00/whirry.html

29.	 “There’s no correlation with what’s best for kids”: Interview 
with Phil Anzalone, 2006.

29.	 Americans “have become consumers”: Kettering Foundation, 
“Democracy’s Challenge: Reclaiming the Public’s Role; An Analysis 
of Results from the 2005-2006 National Issues Forums,” a Kettering 
Foundation Report, November, 2006, p. 1. 

30.	 “tenant, without feeling of ownership”: Alexis de Tocqueville, 
Democracy in America, George Lawrence, trans., J.P. Mayer, ed. 
(New York: Harper Collins, 2000), p. 93.

30.	 “belong to a powerful stranger”: Ibid. 
30.	 Dickens’s travelogue: Charles Dickens, American Notes 

(New York: Modern Library, 1996).
30.	 “makes the moment great”: Emerson, “Experience,” Essays 

and Lectures, see note to page 17, p. 483.
31.	 “I should be incline to think freedom is less necessary in 

great things”: Alexis de Tocqueville, Democracy in America, vol. 2, 
Henry Reeve and Francis Bowen, trans., Phillips Bradley, ed. (New 
York: Vintage, 1990), p. 320.

31.	 “total justice”: Lawrence M. Friedman, Total Justice (New 
York: Russell Sage, 1994).

31.	 “We all declare for liberty”: Abraham Lincoln, “April 18, 
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1864—Address at Sanitary Fair in Baltimore,” Abraham Lincoln: 
Complete Works, John George Nicolay and John Hay, eds. (New 
York: Century Co., 1905), p. 513. This book is out of print, but a full 
text copy is available at http://books.google.com/books?id=oQjA_
Ib0M8IC. See also Eric Foner, The Story of American Freedom (New 
York: Norton, 1998), p. 97.

32.	 “unobstructed action”: Thomas Jefferson to Isaac H. Tiffany, 
Political Writings, Joyce Appleby and Terence Ball, eds. (Cambridge, 
UK: Cambridge UP, 1999), p. 224.

32.	 “frontiers, not artificially drawn”: Isaiah Berlin, “Two 
Concepts of Liberty,” The Proper Study of Mankind: An Anthology of 
Essays, Henry Hardy and Roger Hausheer, eds. (New York: Farrar, 
Strauss and Giroux, 2000), p. 236.

32.	 “the boundaries of the protected domain”: Friedrich August 
Hayek, Law, Legislation and Liberty (Chicago: University of Chicago 
Press, 1981), p. 100. 

33.	 “The end of law”: John Locke, Two Treatises of Government 
(Montana: Kessinger, 2004), p. 20.

	C hapter 2:  The Freedom to Take Risks

34.	 Milford hickory trees: All information on this case, here 
and below comes from the following sources: Alison Leigh Cowan, 

“Boy with an Allergy Wins in Battle over City Trees,” New York Times, 
July 18, 2006. Interviews in 2006 with Una Glennon, Mayor James 
Richetelli, and Mary Ludwig, the president of Milford Trees, Inc., a 
local not-for-profit civic group. See also Philip K. Howard, “A Tree 
Falls in Connecticut,” New York Times, July 30, 2006. 

35.	 “veil of ignorance”: For a full discussion of this idea, see 
John Rawls, A Theory of Justice (Oxford: Oxford UP, 1999).

35.	 Number of Americans allergic to nuts: S.H. Sicherer, A. 
Muñoz-Furlong, A.W. Burks, H.A. Sampson, “Prevalence of peanut 
and tree nut allergy in the US determined by a random digit dial 
telephone survey,” Journal of Allergy and Clinical Immunology 103, 
no. 4 (April, 1999).

36.	 Flame-retardant pajamas vs. smoke alarms: See Stephen 
Breyer, Breaking the Vicious Circle: Towards Effective Risk Regulation 
(Cambridge, MA: Harvard UP, 1993), p. 25, for a table of the cost 
per life saved of these and other governmental safety regulations.

36.	 Flame-retardant proves carcinogenic: W. Kip Viscusi, 
“Consumer Behavior and the Safety Effects of Product Safety 
Regulation,” 28 Journal of Law and Economics 3 (October, 1985), p. 
536.

36.	 Pesticide tradeoffs: Breyer, Breaking the Vicious Circle, p. 
23. Recently, the World Health Organization recommended that 
DDT, outlawed after the exposé in Rachel Carson’s Silent Spring, be 
used to combat malaria and set out guidelines that ensure the envi-
ronment is protected. For a discussion of DDT and malaria risk, see 
John Tierney, “Fateful Voice of a Generation Still Drowns Out Real 
Science,” New York Times, June 5, 2007; Tina Rosenberg, “What 
the World Needs Now Is DDT,” New York Times, April 11, 2004; and 
Joanne Silberner, “WHO Backs Use of DDT against Malaria,” All 
Things Considered, National Public Radio, September 15, 2006. 

36.	 “overweighting of low probabilities”: Daniel Kahneman 
and Amos Tversky, “Prospect Theory: An Analysis of Decision under 
Risk,” Econometrica 47, No. 2 (March, 1979).

37.	 Superfund vs. meningitis vaccine: Breyer, Breaking 
the Vicious Circle, see note to page 36, p. 19. See also Robert W. 
Hahn, ed., Risks, Costs, and Lives Saved: Getting Better Results from 
Regulation (Oxford: Oxford UP, 1996).

37.	 “People seem to think that products and activities are either 
‘safe’ or ‘unsafe’”: Cass Sunstein, Risk and Reason: Safety, Law, and 
the Environment (Cambridge, UK: Cambridge UP, 2002), p. 289.

37.	 Children’s health vs. extreme care for the terminally ill: 
Ibid., p. 31.

38.	 The cost of obesity: Secretary Thompson hosted a week-
end retreat in 2002 in which the author participated. For facts on 
obesity see Lynn C. Swann, “Combating the Epidemic of Childhood 
Obesity,” testimony, the Committee on Health, Education, Labor 

http://books.google.com/books?id=oQjA_Ib0M8IC
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& Pensions, U.S. Senate, October 5, 2004. See also the discussion, 
“Obesity Part 1: What’s needed to encourage a Culture of Fitness?” 
on NewTalk.org, July 29, 2008, http://newtalk.org/2008/07/obe-
sity-part-1-whats-needed-to.php

39.	 John F. Kennedy’s Council on Youth Fitness: Interview with 
Lauri Macmillan Johnson, Professor in the School of Architecture 
and Landscape Architecture at the University of Arizona, 2000. For 
more, see C.W. Hackensmith, History of Physical Fitness Education 
(New York: Harper & Row, 1966), pp. 498-502. 

39.	 Playground equipment ripped out: See Mathew Paust, 
“Gloucester schools ban monkey bars after injuries: Officials are 
concerned by an increase in playground accidents that resulted in 
broken bones,” Newport, VA Daily Press, November 15, 2006; Lynne 
Van Dine, “Safety: Playgrounds Could Harbor Hidden Hazards,” The 
Detroit News, August 14, 1996. See also the discussion in Philip K. 
Howard, The Collapse of the Common Good, see note to page 11, pp. 
63-67.

39.	 Recess Games Banned: Judith Kieff, “The Silencing of 
Recess Bells,” Childhood Education 77, 2001.

39.	 Children’s exploration: Richard Louv, Last Child in the 
Woods (Chapel Hill, NC: Algonquin Books, 2005), p. 123.

39.	 Number of children who walk or bike to school: “Nationwide 
Personal Transportation Survey,” U.S. Department of Transportation, 
1995. See also L. J. Williamson, “Let kids outdoors,” L.A. Times, 
March 29, 2007; and Louv, Last Child in the Woods, pp. 123-24.

39.	 Equating the outdoors with danger: J.H. Price and S.M. 
Desmond, “The missing children issue. A preliminary examina-
tion of fifth-grade students’ perceptions,” Archives of Pediatrics and 
Adolescent Medicine, American Medical Association, 1987. 

39.	 “Countless communities”: Louv, Last Child in the Woods, p. 28.
39.	 Television time: James C. Hersey and Amy Jordan, 

“Reducing Children’s TV Time to Reduce the Risk of Childhood 
Overweight: The Children’s Media Use Study,” Highlights Report 
prepared for Centers for Disease Control and Prevention, Research 

Triangle Institute, March, 2007.
39.	 Ralph Nader and the safety movement: Following the 

publication of Ralph Nader’s Unsafe at Any Speed: The Designed-in 
Dangers of the American Automobile (New York: Grossman, 1965), 
activist groups concerned with consumer and safety issues brought 
about the creation of OSHA, the EPA, the CPSC, and eight major laws 
aimed at protecting consumers. See David Bollier, Citizen Action and 
Other Big Ideas: A History of Ralph Nader and the Modern Consumer 
Movement (Washington, DC: Center for Study of Responsive Law, 
1989).

40.	 CPSC’s list of playground hazards: CPSC, “Public Playground 
Safety Checklist,” http://www.cpsc.gov/CPSCPUB/PUBS/327.html

40.	 “Children Should Always Be Supervised”: National Program 
for Playground Safety, http://www.playgroundsafety.org/child-
care/tips.htm

40.	 P.E. Hall of Shame: Neil F. Williams, “The Physical Education 
Hall of Shame,” Journal of Physical Education 65, no. 2 (February, 
1994), http://www.auburn.edu/%7Ebrocksj/4360hastietext/hal-
lofshame1994.pdf

40.	 “unless designed for your age group”: Chris Kahn, “In the 
Pursuit of Safety, Teeter-Totters and Swings Are Disappearing,” 
South Florida Sun-Sentinel, July 18, 2005.

41.	 Safety and risk trade-offs: See Aaron Wildavsky, Searching 
For Safety (London: Transaction Books, 1988), which argues that 
dynamic trial and error—and the acceptance of risk—is the best way 
to calibrate resource allocation. See also Tim Gill, No Fear: Growing 
up in a Risk Averse Society (London: Calouste, Gulbenkian, 2007).

41.	 “The view that children… must be sheltered”: Joe L. Frost, 
“The dissolution of children’s outdoor play: causes and consequenc-
es,” Common Good, 2006, p. 8, http://commongood.org/assets/at-
tachments/Frost_-_Common_Good_-_FINAL.pdf

41.	 “Opportunities for spontaneous play”: William H. Dietz, 
“The obesity epidemic in young children: reduce television viewing 
and promote playing,” British Medical Journal, February 10, 2001.

http://newtalk.org/2008/07/obesity-part-1-whats-needed-to.php
http://www.cpsc.gov/CPSCPUB/PUBS/327.html
http://www.playgroundsafety.org/childcare/tips.htm
http://www.auburn.edu/%7Ebrocksj/4360hastietext/hallofshame1994.pdf
http://commongood.org/assets/attachments/Frost_-_Common_Good_-_FINAL.pdf


  	 Life Without Lawyers  	 endnotes	E .6	

42.	 “merry-go-rounds”: Alfred Holden, “The Playground War,” 
Taddle Creek, Summer, 2002, http://www.taddlecreekmag.com/
the_playground_war. See also the website of the Institute of Child 
Studies, http://www.oise.utoronto.ca/ICS/index.html.

42.	 “The way young people learn”: Patty Mattern, “Recess: not 
just fun and games,” M., Winter, 2006.

42.	 “Life is not always fair”: Sandy Louey, “Recess Gets 
Regulated: Worried about Safety, Schools Restrict Traditional 
Games,” Sacramento Bee, August 22, 2004.

42.	 Violence and play deprivation: “Play Deprived Life—
Devastating Result,” National Institute for Play, http://www.nifplay.
org/whitman.html. After the investigation of Whitman, a study of 
other murderers and drunk drivers found that the vast majority 
of them had not played normally as children. See Joe Frost and 
P. Jacobs, “Play Deprivation and Juvenile Violence,” Dimensions 23, 
no. 3 (Spring, 1995).

42.	 National Institute for Play: The website for the National 
Institute for Play is http://nifplay.org/about_us.html

43.	 “If children need help”: “Strangers and Dangerous 
Situations,” National Crime Prevention Council, http://www.ncpc.
org/topics/by-audience/parents/strangers.

43.	 Play “develop[s] their imagination”: Kenneth R. Ginsburg, 
et al., “The Importance of Play in Promoting Healthy Child 
Development and Maintaining Strong Parent-Child Bonds,” 
American Academy of Pediatrics, October 9, 2006, http://www.aap.
org/pressroom/playFINAL.pdf

43.	 “children who don’t play much”: J.M. Nash, “Fertile Minds,” 
Time: Special Report, February 3, 1997, pp. 49-56. See also the 
Baylor study itself: Gail Lindsey, “Brain Research and Implications 
for Early Childhood Education,” Childhood Education 75, 1998.

43.	 “Early experiences determine which neurons are to be 
used”: Frost, “The Dissolution of Children’s Outdoor Play,” see note 
to page 41, p. 7.

43.	 The importance of play: For more on the topic, see Robert 

Brooks and Sam Goldstein, Raising Resilient Children: Fostering 
Strength, Hope and Optimism in Your Child (New York: McGraw Hill 
Professional, 2001), which argues that many modern children lack 
the “capacity to cope and feel competent,” because society doesn’t 
allow them to experience and learn from mistakes. See also Joe 
L. Frost, “Neuroscience, Play, and Child Development,” paper pre-
sented at the IPA/USA Triennial National Conference, Longmont, 
CO, June 18-21, 1998; and Hara Estroff Marano, A Nation of Wimps: 
The High Cost of Invasive Parenting (New York: Broadway, 2008). 

44.	 “Asphalt and concrete are unacceptable”: Sharon Mays, 
“Tips for Public Playground Safety,” National Network for Child Care, 
1995, http://www.nncc.org/Health/tippubplaygrnd.html. In 2008, 
the rubber matting itself came under fire from the safety police. 
Safety advocates demanded that canopies be put over New York 
City’s playgrounds because the ubiquitous rubber safety matting be-
came too hot and scalded barefoot children. “It is unconscionable 
that the city continues to install products in playgrounds that hurt 
the most vulnerable park users—small children,” Geoffrey Croft, a 
member of NYC Park Advocates, said in an interview with the Daily 
News. “How many more have to get hurt until someone is held ac-
countable?” (Jeff Wilkens, Elizabeth Hays, and Rachel Monahan, 

“Angry parents remove dangerously overheated playground mats,” 
New York Daily News, July 20, 2008). The City’s Parks Commissioner 
suggested that they wear shoes (Sewell Chan, “Are Playground 
Safety Mats Too Hot to Handle?” New York Times, July 21, 2008). 
See also, Philip K. Howard, “Why Safe Kids Are Becoming Fat Kids,” 
Wall Street Journal, August 13, 2008. 

44.	 Playground injury statistics: D. Tinsworth and J. McDonald, 
“Special Study: Injuries and Deaths Associated with Children’s 
Playground Equipment,” (Washington, D.C.: U.S. Consumer Product 
Safety Commission), April, 2001.

44.	 Playground vs. household injury statistics: 2005 CPSC sta-
tistics, http://www.cpsc.gov .

45.	 “A nation of wimps”: Hara Estroff Marano, “A nation of 

http://www.taddlecreekmag.com/the_playground_war
http://www.oise.utoronto.ca/ICS/index.html
http://nifplay.org/about_us.html
http://www.nncc.org/Health/tippubplaygrnd.html
http://www.cpsc.gov
http://www.taddlecreekmag.com/the_playground_war
http://www.nifplay.org/whitman.html
http://www.ncpc.org/topics/by-audience/parents/strangers
http://www.aap.org/pressroom/playFINAL.pdf


  	 Life Without Lawyers  	 endnotes	E .7	

wimps.” Psychology Today, November/December, 2004, http://psy-
chologytoday.com/articles/pto-20041112-000010.html ; Estroff, A 
Nation of Wimps, see note to page 43.

46.	 “did not provide proper supervision”: Bob Kasarda, 
“Playground Safety Left up to Schools,” Munster (IN) Times, 
September 24, 2004. See also Don Kindon, Too Much of a Good 
Thing: Raising Children of Character in an Indulgent Age (New York: 
Hyperion, 2001), which cautions against the “luxury fever” and 

“low frustration tolerance” built into many contemporary children.
46.	 “To say ‘no running’”: Robin Bartleman, Broward County, 

FL, School Board member, “Selected Quotes and Excerpts—On the 
Need for Play,” http://www.commongood.org/assets/attachments/
VoP_--_Selected_Quotes_and_Excerpts.pdf . Bartleman was com-
menting on the district’s decision to post “‘Rules of the Playground’” 
(including “‘no running’”) at all 137 Broward elementary schools.

46.	 Parental Protectiveness: See Johan Huizinga, Homo Ludens 
(Boston: Beacon Press, 1955), in which the author describes the 
powerful social force of play—deeming a capacity for unobstructed 
and fun behavior one of the “bases of civilization.”

47.	 “Something is seriously awry”: Tony Blair, “Compensation 
Culture,” commencement speech, University College London, May 
26, 2005, http://www.number-10.gov.uk/output/Page7562.asp.

47.	 Play in India: Meera Oke, Archna Khattar, Prarthana Pant, 
and T.S. Saraswathi, “A Profile of Children’s Play in Urban India,” 
Childhood 6, No. 2 (1999).

47.	 “adventure playgrounds”: “Adventure Playgrounds: A 
Children’s World in the City,” http://adventureplaygrounds.hamp-
shire.edu/history.html 

47.	 “The age cries out”: Jacques Barzun, A Stroll with William 
James (Chicago: University of Chicago Press, 1983), p. 166. 

	C hapter 3:  The Authority to Be Fair

49.	 Violence in a Hartford classroom: Robert A. Frahm, “When 
order and special needs clash,” Hartford Courant, June 27, 2004.

50.	 “specially designed instruction”: “Special education,” U.S. 
Code 20 §1401, 29 (2008).

50.	 Federal funding of special education: “Summary of Final 
IDEA Reauthorization Bill,” National Education Association, http://
www.nea.org/specialed/ideareauthsummary05.html

50.	 A cornucopia of rights: See Howard, The Death of Common 
Sense, note to page 12, pp. 123-25; Philip K. Howard, “History 
of American Law: Since 1968,” in Kermit L. Hall, David S. Clark, 
James W. Ely, Joel B. Grossman, and N. E. H. Hull, eds. The Oxford 
Companion to American Law (New York: Oxford UP, 2002), pp. 392-
96.

52.	 Disorder in a Houston classroom: Interviews with Chris 
Borrecca and Janet Horton, education lawyers at Bracewell & 
Guiliani, LLC, in Houston. 

52.	 Regulations regarding suspending a special education 
student: “Disciplining Special Education Students,” Washington 
Education Association (2000), http://www.washingtonea.
org/index.php?view=article&catid=140&id=477&option=co
m_content&Itemid=43

52.	 “It would be unconscionable”: Frahm, “When order and 
special needs clash,” see note to page 49. 

52.	 Evacuation drills in Houston: Interviews with Chris Borrecca 
and Janet Horton, 2008.

53.	 “I had twelve students”: Interview with Deb White, 2005. 
Studies have also shown that the extra paperwork and long hours 
are driving many special ed teachers to unhappiness and even retire-
ment. For more see Ray Hagar, “Job Conditions Create Shortages, 
Special Ed Teachers Say,” Reno Gazette-Journal, August 28, 2005. 
See also Patrick Wolf, Sisyphean Tasks, Education Next, Winter, 2003, 
http://www.hoover.org/publications/ednext/3354796.html. 

53 “No novelty”: Tocqueville, Democracy in America, see note to 
page 30, p. 9.

53.	 “Harrison Bergeron”: Kurt Vonnegut, “Harrison Bergeron,” 
Welcome to the Monkey House (New York: Dial, 1998).
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53.	 “The new rhetoric of rights”: Mary Ann Glendon, Rights 
Talk: The Impoverishment of Political Discourse (New York: Free 
Press, 1991), p. 171.

54.	 “It’s unfortunate”: Frahm, “When order and special needs 
clash,” see note to page 49.

54.	 “[T]he only purpose”: Mill, On Liberty, see note to page 17, 
p. 28.

54.	 “protecting the right”: Joseph Raz, “Rights and Individual 
Well-Being,” Ethics in the Public Domain: Essays in the Morality of 
Law and Politics (Oxford: Clarendon Press, 1995), p. 53.

54.	 “American liberals are great”: Romain Gary, quoted in 
Barzun, A Stroll with William James, see note to page 47, p. 167.

54.	 “Experience should teach us”: Justice Brandeis, dissenting, 
Olmstead v. United States, 277 U.S. 438 (1928).

55.	 “Excellence, then, is a state concerned with choice”: 
Aristotle, “The Nicomachean Ethics”, in The Complete Works of 
Aristotle, J. Barnes, ed. (Princeton, NJ: Princeton UP, 1984).

56.	 Constant balancing is required: See Berlin, “Two Concepts 
of Liberty,” see note to page 32. In this essay, Berlin discusses 
the idea that we must always make choices between “competing 
goods”.

56.	 “The more societies become complex”: Emile Durkheim, 
Moral Education, Everett K. Wilson and Herman Schnurer, trans. 
(Mineola, NY: Courier Dover Publications, 2002), p. 52.

56.	 Special education in Denmark: Interview and corre-
spondence with Finn Christensen, Head of Division, Ministry of 
Education, Denmark, 2008.

58.	 One Flew over the Cuckoo’s Nest: Ken Kesey (New York: 
Penguin, 2002).

59.	 “No man is a warmer advocate”: George Washington to 
Bushrod Washington, November 10, 1787, in The Quotable George 
Washington, Stephen E. Lucas, ed. (Lanham, MD: Rowman and 
Littlefield, 1999), p. 15.

60.	 “’Balanced’ is a code for ‘denied’”: Ronald Dworkin, “Forked 

Tongues, Faked Doctrines,” Index on Censorship, March, 1997. Prof. 
Dworkin made this statement in the context of a discussion on the 
right to free speech, but the presumption against balancing differ-
ent interests is inherent in any substantive legal right.

60.	 “we know from experience”: Ronald Reagan, Remarks to 
State and Local Republican Officials on Federalism and Aid to the 
Nicaraguan Democratic Resistance, March 22, 1988, http://www.
reagan.utexas.edu/archives/speeches/1988/032288d.htm. 

60.	 “to act in such a manner”: Justice Field, dissenting, Munn v. 
Illinois, 94 U.S. 113 (1876). Justice Field’s philosophy became the 
majority view in subsequent decisions. See Reagan v. Farmers’ Loan 
and Trust Co., 154 U.S. 420 (1894) and Smyth v. Ames, 171 U.S. 361 (1898). 

62.	 Conflict over late paper’s grade: Interview with Deb White, 
2005.

62.	 Grading based on classroom deportment: Interview with 
Professor Richard Arum, 2007.

65.	 “The power of self-interest”: Reinhold Niebuhr, Moral Man 
and Immoral Society (Louisville, KY: John Knox Press, 2002), p. xxx.

65.	 “Reason is always”: Ibid., xxvii.
66.	 “since man was an unchangeable creature”: Richard 

Hofstadter, The American Political Tradition and the Men who Made 
It (New York: Vintage, 1955), p. 7. See generally the discussion in 
Jacob Needleman, The American Soul: Rediscovering the Wisdom of 
the Founders (New York: Tarcher/Putnam, 2003), pp. 124-29.

66.	 “Liberty for the wolves”: Berlin, “The Pursuit of the Ideal,” 
see note to page 32, p. 10.

66.	 Communitarian movement: See the website of the 
Communitarian Network at http://www.gwu.edu/~ccps/. For a 
more detailed discussion of this idea, see Amitai Etzioni, The New 
Golden Rule (New York: Basic Books, 1996); Amitai Etzioni, Rights 
and the Common Good (New York: St. Martin’s, 1995); Benjamin R. 
Barber, Jihad Versus McWorld (New York: Times Books, 1995).

66.	 Interdependence Day: See the website for Interdependence 
Day at http://www.civworld.org/day.htm

http://www.reagan.utexas.edu/archives/speeches/1988/032288d.htm
http://www.gwu.edu/~ccps/
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	C hapter 4:  The Boundaries of Lawsuits

68.	 Milwaukee traffic accident: See Derrick Nunnally, “Church 
Told to pay $17 million,” Milwaukee Journal Sentinel, February 19, 
2005, http://www.jsonline.com/story/index.aspx?id=303090

70.	 “[T]here’s not much worse than quadriplegia”: Citation to 
come.

71.	 “The people who sit on juries”: John Edwards, “Juries: 
‘Democracy in Action,’” Newsweek, December 15, 2003.

71.	 “There is an important question of freedom”: Tomlinson v. 
Congleton Borough Council, see note to page 15.

71.	 “essential element of the concept of justice”: H.L.A. Hart, 
“Positivism and the Separation of Law and Morals,” 71 Harvard Law 
Review (1958).

72.	 “An act is illegal”: Donald J. Black, “The Mobilization of 
Law,” 2 Journal of Legal Studies 1 (January, 1973), p. 131. 

72.	 “There is no case”: Marc Fisher, “Wearing Down the Judicial 
System with a Pair of Pants,” Washington Post, June 13, 2007.

72.	 Breakdown of the monetary claim in the lost-pants suit: 
The plaintiff’s original claim was for $67 million. See Ellyn Pak, 

“Taking it to the Cleaners: The Story of a $67 million pair of pants,” 
Korean Journal, June, 2007.

73.	 “significant concerns”: Marc Fisher, “Lawyer’s Price for 
Missing Pants: $65 Million,” Washington Post, April 26, 2007.

73.	 Affects on the defendants in the lost-pants suit: Marc 
Fisher, “Dry Cleaners’ Victory in Pants Lawsuit Still Comes With 
a Loss,” Washington Post, Thursday, September 20, 2007, http://
www.washingtonpost.com/wp-dyn/content/story/2007/09/19/
ST2007091902225.html; Fisher, “Pants Verdict: Judge Stuffs The 
Pants Man,” Washington Post blog, June 25, 2007, http://blog.wash-
ingtonpost.com/rawfisher/2007/06/pants_verdict_judge_stuffs_
the.html; Jim Avila and Chris Fancescani, “Tearful Testimony in $54 
Million Pants Lawsuit,” ABC News, June 13, 2007, http://abcnews.
go.com/TheLaw/story?id=3269485 ; “Pants Take up $lacks,”

New York Post, July 25, 2007, http://www.nypost.com/

seven/07252007/news/nationalnews/pants_take_up_lacks_na-
tionalnews_.htm . See also Philip K. Howard, “Judges Should Take 
Back Their Authority,” The Huffington Post, June 14, 2007. 

73.	 Outcome of the lost-pants suit: The case was re-opened a 
year later, when a panel of three appellate judges agreed to hear the 
plaintiff’s appeal. See “$54 Million ‘Pants’ Lawsuit Headed Back to 
Court,” ABC News, September 10, 2008. 

73.	 Judges generally agree with juries: Thomas Munsterman, 
“How Judges View Civil Juries,” 48 DePaul Law Review 247 (1998).

73.	 Harvard study on judicial accuracy: David M. Studdert, 
Michelle M. Mello, Atul A. Gawande, et. al. “Claims, Errors, and 
Compensation Payments in Medical Malpractice Litigation,” The 
New England Journal of Medicine 354, no. 19, May 11, 2006. See 
also Michelle Mello and Troyen A. Brennan, “Deterrence of Medical 
Errors: Theory and Evidence for Malpractice Reform,” 80 Texas 
Law Review 1595 (June, 2002); Troyen A. Brennan, Colin M. Sox, 
and Helen R. Burstin, “Relation between Negligent Adverse Events 
and the Outcomes of Medical Malpractice Litigation,” New England 
Journal of Medicine 335, no. 26 (December 26, 1996).

73.	 Obstetricians’ liability problems: In their 2006 “Survey on 
Professional Liability,” the American College of Obstetricians and 
Gynecologists found that an average of three claims are brought 
against each ob-gyn during the course of her career. The major-
ity of these lawsuits are brought by the parents of infants with ce-
rebral palsy, which is caused by negligence less than 10% of the 
time (American College of Obstetricians and Gynecologists and 
American Academy of Pediatrics, “Encephalopathy and Cerebral 
Palsy, Defining the Pathogenesis and Pathophysiology,” January, 
2003). 

74.	 Cost of malpractice settlements: Studdert, et. al., “Claims, 
Errors, and Compensation Payments in Medical Malpractice 
Litigation,” see note to page 73.

74.	 “It would be hard to design”: Interview with Michelle Mello, 
2008.
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74.	 Cancer patient sues dermatologist: Atul Gawande, Better: A 
Surgeon’s Notes on Performance (New York: Henry Holt, 2007), pp. 
84-87. 

75.	 2005 poll on trust of justice: Louis Harris and Associates, 
“Public Attitudes toward the Civil Justice System” (New York: 
Common Good, 2005), available through http://commongood.org/
society-events-63.html

75.	 Defensive medicine practiced by Pennsylvania doctors: 
Studdert, Mello, Sage, et. al., “Defensive Medicine Among High-
Risk Specialist Physicians in a Volatile Malpractice Environment,” 
see note to page 25.

75.	 2007 poll on trust of justice: “Nationwide Poll of 
Voters,” Conducted for Common Good, September 5-11, 2007 by 
Communications Center Inc., p. 9. 

75.	 “more creative ways to inform the public”: “An Overview 
of the Civil Justice System,” a white paper for the American Civil 
Trial Bar Roundtable, September 8, 2000, available at the website 
of the American Board of Trial Advocates, http://66.180.119.2/
NetCommunity/Document.Doc?id=14

75.	 “Get the Cash You Deserve”: New York City Yellow Pages.
76.	 Coney Island beach day: Conversation with Franklin Stone, 

whose child attended beach day, 2006. See also, Martha Irvine, 
“Safety Always an Issue on School Trips,” Associated Press, June 11, 
2005.

76.	 Long Beach rip tide warnings: Brian Prince, “Warning: Rip 
Tide Alerts Not Islandwide,” Asbury Park (NJ) Press, June 15, 2005.

77.	 Long Beach rip tide awareness campaign: See the Township’s 
website at http://www.lbtbp.com/safety/

77.	 Legal fear causes errors in hospitals: Linda T. Kohn, Janet 
Corrigan, et al., eds., To Err Is Human: Building a Safer Health System 
(Washington, D.C.: National Academy Press, 2000) p. 43, http://
www.nap.edu/books/0309068371/html.

77.	 “keep us from doing things”: Comment at a roundtable 
meeting, reported in “Health Care at the Crossroads: Strategies 

for Improving the Medical Liability System and Preventing Patient 
Injury,” a whitepaper by the Joint Commission on Accreditation of 
Healthcare Organizations, 2005.

77.	 U.S. vs. European health care costs: “Health Care Costs: A 
Primer; Key Information on Health Care Costs and Their Impact,” 
The Kaiser Family Foundation, http://www.kaiserfamilyfoundation.
org/insurance/upload/7670.pdf. See also Alan Sager and Deborah 
Socolar, “Health Costs Absorb One-Quarter of Economic Growth, 
2000 - 2005: Recent Federal Report Unintentionally Obscures 
Massive Rise; Physicians’ Decisions Key to Controlling Cost,” Data 
Brief No. 8, Health Reform Program, Boston University School of 
Public Health, February 9, 2005, http://www.healthreformpro-
gram.org

77.	 Unnecessary care makes up 30% of total health care costs: 
Shannon Brownlee, Overtreated (New York: Bloomsbury USA, 
2007), p. 37. See also John E. Wennberg, Elliot Fisher, and Jonathan 
Skinner, “Geography and the Debate over Medicare Reform,” Health 
Affairs, February, 2002, http://content.healthaffairs.org/cgi/re-
print/hlthaff.w2.96v1?maxtoshow=&HITS=10&hits=10&RESULT
FORMAT=&fulltext=Geography+Medicare+Reform&andorexactf
ulltext=and&searchid=1&FIRSTINDEX=0&resourcetype=HWCIT ; 
and Midwest Business Group Health, “Reducing the Costs of Poor-
Quality Health Care through Responsible Purchasing Leadership” 
(Chicago: MBGH, 2002). See also James Warren, “High cost of un-
necessary treatment,” Chicago Tribune, June 16, 2008.

77.	 Defensive medicine undermines patient care: For more dis-
cussion, see Katherine Hobson, “Doctors Vanish From View: Harried 
by the bureaucracy of medicine, physicians are pulling back from 
patient care,” U.S. News & World Report, January 31, 2005; Robert 
Kolker, “Heartless: To manipulate their crucial personal-fatality rat-
ings, New York heart surgeons are turning away needy patients,” 
New York Times, October 26, 2005.

77.	 Defensive medicine in nursing homes: M. Bottrell, 
“Transferring dying nursing home residents to the hospital: DON 
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perspectives on the nurse’s role in transfer decisions,” Geriatric 
Nursing 22, no. 6.

78.	 “I used to see a healthy child”: Interview with a North 
Carolina pediatrician, 2005.

78.	 “Do I have to sue”: Phone conversation between a mother 
and the author. 

79.	 “Who am I to judge?”: This exchange between the author 
and the Judge Robert Scott occurred in 1995, after they appeared 
together on the Oprah Winfrey Show.

80.	 “I trust the jury system”: Scruggs/Baroody Debate, Wall 
Street Week with Fortune, PBS, January 28, 2005, http://www.pbs.
org/wsw/tvprogram/20050128.html.

80.	 “In suits at common law”: “The Constitution of the United 
States,” Seventh Amendment, http://caselaw.lp.findlaw.com/data/
constitution/amendments.html

81.	 “What is the object of a jury trial?”: Bernard Bailyn, ed., 
The Debate on the Constitution: Federalist and Antifederalist Speeches, 
Articles and Letters During the Struggle over Ratification, Part Two: 
January to August 1788 (New York: Library of America, 1993), p. 
736. 

81.	 “a strong tendency,” “reduces judicial effort”: William W. 
Schwarzer, Alan Hirsch, and David J. Barrans, The Analysis and 
Decision of Summary Judgment Motions: A Monograph on Rule 56 of 
the Federal Rules of Civil Procedure (Federal Judicial Center, 1991).

81.	 The Neutral Process Movement: See the discussion in 
Howard, The Collapse of the Common Good, see note to page 11, pp. 
37-38 and 69-70. The neutral process movement, also known as the 

“legal process movement,” was spawned by Henry Hart and Albert 
Sacks. See their textbook, Henry M. Hart, Jr. and Albert M. Sacks, 
The Legal Process: Basic Problems in the Making and Application of 
Law (Eagan, MN: West, 2001).

81.	 “it appears beyond doubt”: Conley v. Gibson, 355 U.S. 41 
(1957). This language was finally disavowed by the Supreme Court 
in Bell Atlantic Corp. et al. v. Twombly et al., 548 U.S. 903 (2007). 

For a discussion of that reversal, see Philip K. Howard, “Conley 
R.I.P.”, New York Sun, June 4, 2007.

81.	 Size of jury verdicts: Jury Verdict Research, “Medical 
Malpractice Study: Yearly Analyses Show an Upward Trend in 
Median Awards for Personal Injury Cases,” Press Release, June 22, 
2005, http://www.juryverdictresearch.com/Press_Room/Press_re-
leases/Verdict_study/verdict_study10.html

82.	 “Congress shall make no law”: “The Constitution of the 
United States of America,” First, Fourth and Fifth Amendments, 
http://caselaw.lp.findlaw.com/data/constitution/amendments.
html

83.	 Judge Jack’s opinion on silicosis litigation: In re Silica 
Products Liability Litigation, 398 F. Supp. 2d 563 (S.D. Tex., 2005).

83.	 The “Hawk’s Nest incident”: Ibid., p. 9. For a detailed 
discussion of the disaster, see Martin Cherniack, The Hawk’s Nest 
Incident: America’s Worst Industrial Disaster (New Haven, CT: Yale 
UP), 1989.

83.	 Silicosis background and frequency: In re Silica Products 
Liability, pp. 7-10. See also “Silicosis Fact Sheet,” World Health 
Organization (May, 2000), http://www.who.int, and the Centers 
for Disease Control website, http://www.cdc.gov/niosh/. 

84.	 Dual occurrence of silicosis and asbestosis: In re Silica 
Products Liability Litigation, see note to page 83, pp. 61-63.

84.	 The Daubert decision on “junk science”: Daubert v. Merrell 
Dow Parmaceuticals, 509 U.S. 579 (1993). The critique of dubious 
experts was led by Peter Huber, whose book, Galileo’s Revenge: Junk 
Science in the Courtroom (New York: Basic Books, 1993), made the 
case that letting juries sort through expert advice has led to dra-
matic miscarriages of justice. See also Walter Olson, The Rule of 
Lawyers (New York: St. Martin’s, 2003), for the story of how one 
lawyer, John J. O’Quinn, bankrupted several companies on claims 
related to silicone breast implants, when there was no respectable 
scientific basis for the claims. 

85.	 “result-oriented,” “Judges are human”: Arthur R. Miller, 
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“The Pretrial Rush to Judgment: Are the ‘Litigation Explosion,’ 
‘Liability Crisis,’ and Efficiency Clichés Eroding Our Day in Court 
and Jury Trial Commitments?,” 78 New York University Law Review 
982 (2003), p. 1071.

85.	 “The first requirement”: Oliver Wendell Holmes, Jr., The 
Common Law (Clark, N.J.: The Lawbook Exchange, 2005), p. 41.

86.	 “eliminate altogether,” “you may say”: Benjamin N. Cardozo, 
The Nature of the Judicial Process (Buffalo, NY: Hein, 1997), p. 136.

86.	 “not what I believe”: Ibid., p. 89.
86.	 “creat[ing] law within the framework of the law”: Aharon 

Barak, Judicial Discretion (New Haven, CT: Yale UP, 1989), p. 217. Like 
Benjamin Cardozo and other philosophers who have addressed rule 
indeterminacy, Justice Barak argues that judges must draw on their 
values in order to honor the core principles and goals of the law. 

88.	 Block party case: Buono v. Scalia, 179 N.J. 131 (Supreme 
Court of New Jersey, 2004), available at http://commongood.org/
assets/attachments/121.pdf

89.	 “discourage… a desirable activity”: U.K. Compensation Act 
2006, http://www.opsi.gov.uk/acts/acts2006/ukpga_20060029_en_1

90.	 German court system: James R. Maxeiner, “Guiding 
Litigation: Applying Law to Facts in Germany,” paper presented at 
The Boundaries of Litigation: A Forum Addressing the Alignment 
of Civil Justice with Social Goals, Common Good, at the Brookings 
Institution, Washington D.C., April 15, 2008. 

90.	 A long tradition of special courts: See Philip K. Howard, 
“Juryless Health Courts Could Stabilize ‘Crisis,’” Wall Street Journal, 
February 28, 2006; Troyen A. Brennan and Philip K. Howard, “Heal 
the Law, Then Health Care,” Washington Post, January 25, 2004.

90.	 Worker’s compensation: Paul J. Barringer, David M. 
Studdert, Allen B. Kachalia, and Michelle M. Mello, “Administrative 
Compensation of Medical Injuries: A Hardy Perennial Blooms 
Again,” 33 Journal of Health Politics, Policy, and Law 4 (2008).

90.	 Health Courts: Michelle M. Mello, David M. Studdert, 
Allen B. Kachalia, and Troyen A. Brennan, “’Health Courts’ and 

Accountability for Patient Safety,” Millbank Quarterly, September 
15, 2006; Nancy Udell and David B. Kendall, “Health Courts: 
Fair and Reliable Justice for Injured Patients,” Progressive Policy 
Institute, February, 2005; Don Elliott, Sanjay Narayan, and Moneen 
Nasmith, “Administrative ‘Health Courts’ for Medical Injury Claims: 
Federal Constitutional Issues,” Journal of Health Politics, Policy and 
Law, August 1, 2008. All of these papers are available at http://
commongood.org/healthcare-reading-other-reports.html

90.	 Support for Health Courts: The prospect of special health 
courts has been endorsed by a wide range of editorial boards and 
political leaders from the right and the left. See “Scalpel, Scissor, 
Lawyer,” Economist, December 14, 2005; “Don’t Blame Victims for 
Problems with Malpractice,” editorial, Newsday, July 24, 2007; 

“Health Courts Offer Cure,” Editorial, USA Today, July 4, 2005; 
“Malpractice Mythology,” Editorial, New York Times, January 9, 
2005; “Bill Bradley Endorses Health Courts,” New American Story, 
March, 2007; Steve Forbes, “Junking Judicial Malpractice,” Forbes 
Magazine, September 29, 2005; “Senate Majority Leader Bill Frist 
Calls for the Creation of a Special Health Court,” Common Good, 
July 19, 2004, http://commongood.org/healthcare-newscommen-
tary-inthenews-140.html ; Mead Gruver, “Enzi Propose Medical 
Courts, Insurance Pools,” Jackson Hole Star-Tribune, September 
16, 2007; Joanne Kenen, “Daschle on Health Care and the Global 
Economy,” The New American Foundation,

July 31, 2008, http://www.newamerica.net/blog/new-health-
dialogue/2008/voices-reform-daschle-health-care-and-global-
economy-5531. 

90.	 Governmental Interest in Health Courts: In 2006, 
Congress held hearings on health courts. The transcripts are 
available at website of the U.S. Senate Committee on Health, 
Education, Labor, and Pensions, http://help.senate.gov/
Hearings/2006_06_22/2006_06_22.html.

92.	 “our legal system”: Bok, Law and Its Discontents, see note to 
page 16, p. 23.
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	C hapter 5:  Bureaucracy Can’t Teach

93.	 Success of TEAM Academy: This discussion is based on vis-
its to the school and interviews with Ryan Hill, Heidi Moore, and 
others at the school in 2006 and 2007. See “Team Schools: Five Year 
Review,” 2007, p. 9, http://www.teamschools.org/about/2007%20
TEAM%20Schools%20Annual%20Report.pdf/view?searchterm=T
EAM+Schools+Annual+Rep

95.	 “We have some wonderful, nice kids”: Interview with Heidi 
Moore, 2007.

96.	 “where children learn”: Richard Arum, Judging School Disci-
pline: The Crisis of Moral Authority (Cambridge, MA: Harvard UP, 2005), 
p. 170. See also Durkheim, Moral Education, see note to page 56.

96.	 “All through life”: William Damon, quoted in Jodi Wilgoren, 
“School Days are Rule Days,” New York Times, October 30, 2000. 
See generally, William Damon, The Path to Purpose: Helping Our 
Children Find Their Calling in Life (New York: Free Press, 2008).

96.	 Sara Lightfoot’s schools study: Sara Lawrence Lightfoot, 
The Good High School: Portraits of Character and Culture (New York: 
Basic Books, 1983). 

97.	 “Most people in the real world”: Interview with Alison 
Kliegman, 2007. 

97.	 An instructive example of school bureaucracy: In December 
2004, a majority of staff in 95 Queens schools voted to censure their 
superintendent for micromanagement that bordered on abuse. The 
censure described an “atmosphere that stifles their professional 
judgment and impedes their ability to provide the safest environ-
ment and the best possible education for their students.” “One of 
the superintendents’ principals had given out stopwatches to ensure 
that mini-lessons were exactly ten minutes long. Another teacher 
had written all of the Spanish text in her classroom in blue and 
all the English text in red; she was ordered to reverse the colors to 
meet protocol. It was a mountain of stricture—and the opposite of 
culture.” See Deidre McFayden, “Educators in Region 4: Don’t stop 
us from teaching our kids,” New York Teacher, January 18, 2005, 

http://www.uft.org/news/teacher/teaching_kids/
98.	 No Child Left Behind: The No Child Left Behind Act (Public 

Law 107-110), http://www.ed.gov/nclb/landing.jhtml. For in 
depth discussions of NCLB, see “Do we need a basic rewrite of No 
Child Left Behind?”, an on-line discussion which took place on 
August 5-7, 2008, http://newtalk.org/2008/08/do-we-need-a-ba-
sic-rewrite-of.php ; “The Proficiency Illusion,” Thomas B. Fordham 
Institute, October, 2007; Kevin Carey, “Hot Air: How States Inflate 
Their Educational Progress Under NCLB,” Education Sector, May, 
2006; “From the Capital to the Classroom: Year Four of the No Child 
Left Behind Act,” Center on Education Policy, March 1, 2006; “Task 
Force on No Child Left Behind: Final Report,” National Conference 
of State Legislatures, February, 2005. All are available at http://
commongood.org/schools-reading-other-reports.html. 

98.	 Reading scores: Jaekyung Lee, “Tracking Achievement 
Gaps and Assessing the impact of NCLB on the Gaps: An In-depth 
Look into National and State Reading and Math Outcome Trends,” 
the Civil Rights Project, June, 2006, http://www.civilrightsproject.
ucla.edu/research/esea/esea_gen.php.

98.	 Ranking of American students relative to those in oth-
er countries: “Focus on… Ranking Math and Science Students 
Internationally,” Ed Policy Update 3, no. 12 (December, 2004/
January, 2005).

98.	 Teachers’ diaries: “All in a Day’s Work: What’s Standing in 
the Way of Teacher Effectiveness?,” Common Good, October, 2006, 
http://commongood.org/schools-reading-other-reports-116.html. 
See also Randi Weingarten, “What Matters Most,” New York Times, 
September 15, 2006.

99.	 Abundance of rules in schools: “Over Ruled,” Common 
Good, see note to page 24.

99.	 “There is no rhyme or reason”: Ken Futernick, “A Possible 
Dream: Retaining California Teachers So All Students Learn” 
(Sacramento, CA: California State University, 2007), p. 17, http://
www.calstate.edu/teacherquality/retention/

http://www.teamschools.org/about/2007%20TEAM%20Schools%20Annual%20Report.pdf/view?searchterm=TEAM+Schools+Annual+Rep
http://www.uft.org/news/teacher/teaching_kids/
http://www.ed.gov/nclb/landing.jhtml
http://newtalk.org/2008/08/do-we-need-a-basic-rewrite-of.php
http://commongood.org/schools-reading-other-reports.html
http://commongood.org/schools-reading-other-reports.html
http://www.civilrightsproject.ucla.edu/research/esea/esea_gen.php
http://commongood.org/schools-reading-other-reports-116.html
http://www.calstate.edu/teacherquality/retention/
http://www.calstate.edu/teacherquality/retention/


  	 Life Without Lawyers  	 endnotes	E .14	

100.	 “The paperwork overload is out of control”: Ibid, p. 38.
100.	 “Teachers will spend six hours a day in the classroom”: 

“Alabama Education Association Executive Secretary Paul Hubbert 
gets results for the 95,000 members he represents,” interview with 
Paul Hubbert, Central Alabama Business Journal, at http://www.
myaea.org/PressHubbertCAB.html

100.	 The burden on teachers: The obstacles that keep teachers 
from meeting their expectations grow constantly. Donald Graves, 
a leading oral historian of burnout, says “As I’ve traveled around 
the county the last five years, I’ve noticed increased tension and 
fatigue in our profession. Teacher judgment is continually bypassed 
by legislatures, state departments of education, and local adminis-
trations who try to micromanage the transactions between teachers 
and children…Tests are emphasized as ends in themselves rather 
than as indicators school systems nee to consider for new direc-
tions…Senseless work in the midst of high pressure is a prescription 
for significant energy loss, chronic absenteeism, and a discouraged 
profession.” Donald Graves, The Energy to Teach (Portsmouth, NH: 
Heinemann, 2001), p. 3. For further discussion on teacher burn-out, 
see Robert Karasek and Tores Theorell, Healthy Work (New York: 
Basic Books, 1990). 

100.	 “I have kids”: Futernick, “A Possible Dream,” see note to 
page 99, pp. 21.

100.	 “Your hands are tied”: Interview with Debbie Sherlock, 
2006.

100.	 Interruptions to class: “All in a Day’s Work,” Common Good, 
see note to page 98, p. 16.

101.	 “I feel as if I teach between the interruptions”: Futernick, “A 
Possible Dream,” see note to page 99, p. 19.

101.	 “I can’t even go back”: Interview with Ryan Hill, 2006.
101.	 NCLB bureaucracy: In the words of the National Education 

Association, NCLB “presents real obstacles to helping students 
and strengthening public schools” because of a focus on “punish-
ments rather than assistance; rigid, unfunded mandates rather than 

support for proven practices; bureaucracy and standardized testing 
rather than teacher-led, classroom focused solutions,” http://www.
mstanea.org/teaching_learning/nclb/index.php.

101.	 “The teacher then came into a meeting”: Interview with 
Claire Pulignano, 2006.

102.	 a “pervasive atmosphere”: Interview with Nick Bagley, 
2006.

102.	 “little or no learning”: Ellen Green-Ceisler, Report on 
Philadelphia School District’s student disciplinary system, March, 
2007, p. 32.

102.	 2001 Public Agenda survey: Jean Johnson, Ann Duffett, 
Tony Foleno, Patrick Foley, and Steve Farkas, “Reality Check 
2001,” Public Agenda, http://publicagenda.org/reports/reality-
check-2001. In 2006, this question was asked again, this time of 
students. Results were very similar, with 45% of students reporting 
that “Teachers spend more time trying to keep order in the class-
room than teaching students.” 

102.	 Assault of teacher by students: “Indicators of School Crime 
and Safety, 2007: Teachers Threatened with Injury or Physically 
Attacked by Students,” available at the website for the National 
Center for Education Statistics, http://nces.ed.gov/programs/
crimeindicators/crimeindicators2007/ind_05.asp.

102.	 Teacher’s neck broken: Lesli A. Maxwell, “Philadelphia 
Cracks Down on Assaults by Students: Violent Incidents against 
Teachers Prompt New Policies,” Education Week, March 20, 2007.

102.	 “I could have died”: Martha Woodall, “Student admits 
attacking teacher,” Philadelphia Inquirer, April 6, 2007. For more 
on discipline problems in Philadelphia, see the website for the 
Philadelphia Inquirer, http://www.philly.com/inquirer/hot_topics/
Philadelphia_School_Violence.html

103.	 Fighting students fill out a form: Interview with Alison 
Kliegman, 2007.

103.	 “There was a teacher here”: Interview with Ryan Hill, 
2006.

http://www.myaea.org/PressHubbertCAB.html
http://www.mstanea.org/teaching_learning/nclb/index.php
http://publicagenda.org/reports/reality-check-2001
http://nces.ed.gov/programs/crimeindicators/crimeindicators2007/ind_05.asp
http://www.philly.com/inquirer/hot_topics/Philadelphia_School_Violence.html


  	 Life Without Lawyers  	 endnotes	E .15	

103.	 A discipline problem in the suburbs: Interview with Claire 
Pulignano, 2006.

103.	 1956 study on student discipline: Arum, Judging School 
Discipline, see note to page 96, p. 190.

104.	 Legal steps required to suspend a student in NYC: “Over 
Ruled,” Common Good, see note to page 24.

104.	 Legal obstacles in Denver schools: See “Bound by Law,” 
Common Good Colorado, http://commongood.org/colorado-sus-
pension.html

104.	 210-page book: Representing Students in Disciplinary 
Proceedings, The Legal Support Unit of Legal Services for New York 
City, November, 2004. See generally, Howard, The Collapse of the 
Common Good, see note to page 11, p. 104.

104.	 “language that tends to belittle”: Chancellor’s Regulation, 
Number A-420, “Pupil Behavior and Discipline—Corporal 
Punishment,” http://www.local372.com/chancellor.htm

104.	 “It’s difficult to do your job”: Interview with Eric Goldstein, 
2006.

104.	 “I carefully documented”: Interview with Alison Kliegman, 
2007.

105.	 “fat ugly asshole,” “he had a plastic cup”: “All in a Day’s 
Work,” Common Good, see note to page 98, pp. 6-7.

105.	 “broken windows”: This theory was first set out in James 
Q. Wilson and George Kelling, “Broken Windows,” Atlantic Monthly, 
March, 1982. For an even more detailed discussion, see George L. 
Kelling and Catherine M. Coles, Fixing Broken Windows: Restoring 
Order and Reducing Crime in Our Communities (New York: Free 
Press, 1998). 

105.	 Study of a New York high school: Gerald Grant, The World 
We Created at Hamilton High (Cambridge, MA: Harvard UP, 1988).

105.	 “shed their constitutional rights”: Justice Abe Fortas, opin-
ion, Tinker v. Des Moines Independent Community School District, 
393 U.S. 503 (1969).

106.	 Teachers feel that rules discipline them, not students: Grant, 

The World We Created at Hamilton High, see note to page 105, pp. 
162-65 and 225-26.

106.	 “matters related to grading”: Arum, Judging School 
Discipline, see note to page 96, p. 27. Arum is referring to Robert 
Pressman and Susan Weinstein, “Procedural Due Process Rights in 
Student Discipline: An Update and Revision of the Procedural Due 
Process Section of School Discipline and Student Rights by Paul 
Weckstein” (Cambridge, MA: Center for Law and Education). See 
also Pam Wright and Pete Wright, From Emotions to Advocacy: The 
Special Education Survival Guide, Second Edition (Hartfield, VA: 
Harbor House Law Press, 2006). The Wrights advise litigiousness 
and fear: “If the school is unwilling to resolve problems, … [y]ou 
may have to engage in litigation,” p. 48; “If the school says, ‘The 
law says we cannot do what you ask us to do,’ you need to research 
the issue independently... Do not rely on legal advice produced by 
school personnel or articles written by others,” p. 131; “Ultimately, 
your success in a hearing will depend on the law and facts, the pre-
paredness of the attorneys, and the life experiences of the hearing 
officer, Administrative Law Judge, or other decision-maker. The 
pre-existing beliefs and opinions of the decision-maker are more 
controlling of outcome than the facts and the law,” p. 190.

106.	 National Merit Scholar suspended over kitchen knife: 
“Fort Myers Honor Student Arrested Under Zero-Tolerance Policy,” 
Associated Press, May 23, 2001.

106.	 First Grader suspended over penknife: Public Agenda, “I’m 
Calling My Lawyer: Pilot Study on How Litigation, Due Process and 
Other Regulatory Requirements Are Affecting Public Education,” 
for Common Good, November, 2003, p. 12 (Tab 7 of “The Effects 
of Law on Public Schools,” compiled for a forum entitled “Is Law 
Undermining Public Education,” co-sponsored by Common Good 
and AEI-Brookings Joint Center for Regulatory Studies, November 
5, 2003, http://commongood.org/schools-events-5.html).

106.	 APA report on zero-tolerance: Russell Skiba, Cecil R. 
Reynolds, Sandra Graham, Peter Sheras, Jane Close Conoley, and 

http://commongood.org/colorado-suspension.html
http://www.local372.com/chancellor.htm
http://commongood.org/schools-events-5.html


  	 Life Without Lawyers  	 endnotes	E .16	

Enedina Garcia-Vazquez, “Are Zero Tolerance Policies Effective in 
the Schools? An Evidentiary Review and Recommendations,” A 
Report by the American Psychological Association Zero Tolerance 
Task Force, February 1, 2006. An outline is available at http://www.
apa.org/releases/ZTTFReportBODRevisions5-15.pdf.

107.	 “The ‘one-size-fits-all’ approach”: Marilyn Elias, “At schools, 
zero tolerance for ‘zero tolerance,’” USA Today, August 9, 2006.

107.	 The pitfalls of school hierarchy and bureaucracy: See Richard 
Ingersoll, Who Controls Teachers’ Work? Power and Accountability in 
America’s Schools (Cambridge, MA: Harvard UP, 2003).

107.	 New York City Teachers’ Contracts: Contracts are available 
at the website of the United Federation of Teachers, http://www.
uft.org/member/contracts/

108.	 “dance of the lemons”: Beth Shuster, “Ex-teacher makes 
theatrical lemonade from ‘Lemons’: Karen Kay Woods turns her ten-
ure as an L.A. unified music teacher into the solo show ‘Dance of the 
Lemons,’” Los Angeles Times, August 7, 2007.

108.	 “rubber rooms”: Samuel G. Freedman, “Where Teachers Sit, 
Awaiting Their Fates,” New York Times, October 10, 2007.

108.	 Custodial contract: For some details on custodial con-
tracts, see Steven Lee Myers “Giuliani Unveils New Contract with 
Custodians of City Schools,” New York Times, October 15, 1994.

108.	 Crumbling paint: Eva Moscowitz, “Breakdown: The Ten-
foot Rule and Other Fine Points of Collective Bargaining in New 
York City,” Education Next 6, no. 3 (Summer, 2006).

108.	 “every minute of the day”: David M. Herszenhorn, “Teachers 
may give ground on grievances,” New York Times, November 14, 
2003.

109.	 The efficacy of organizational systems: See generally, 
Kenneth R. Hammond, Human Judgment and Social Policy (Oxford: 
Oxford UP, 1996). 

110.	 We must “get to the heart of reality”: Vàclav Havel, “The 
End of the Modern Era,” New York Times, March 1, 1992.

110.	 Teacher retention and the achievement gap: Steven Rivkin, 

Eric A. Hanushek, and John F. Kain, “Teachers, schools, and aca-
demic achievement,” Working Paper No. 6691, National Bureau of 
Economic Research, 2001.

110.	 Study on the effects of good teaching: William L. Sanders 
and June C. Rivers, “Cumulative and Residual Effects of Teacher on 
Future Student Academic Achievement,” University of Tennessee 
Value-Added Research and Assessment Center, November, 1996.

110.	 “Of all the factors we study”: David Hill, “He’s got your 
number,” Teacher Magazine, May, 2005.

110.	 “to ensure all teachers”: “‘No Child Left Behind’ Emphasizes 
Results, Expands Options for Children with Special Needs,” Fact 
sheet, House Education and the Workforce Committee, October 10, 
2002. 

110.	 Teacher effectiveness: Thomas J. Kane, Jonah E. Rockoff, 
and Douglas O. Staiger, “Identifying effective teachers in New York 
City,” National Bureau of Economic Research Working Paper No. 
W12155, March, 2006, http://www.nber.org/papers/w12155.

111.	 Los Angeles study: Robert Gordon, Thomas J. Kane, 
and Douglas O. Staiger, “Identifying Effective Teachers Using 
Performance on the Job,” Discussion Paper 2006-01, The Hamilton 
Project, Brookings Institution, April, 2006, p. 7, http://www.brook-
ings.edu/views/papers/200604hamilton_1_pb.pdf

111.	 “in teaching, we rely on the ‘naturals’”: Peter F. Drucker, 
The Age of Discontinuity (New Brunswick, NJ: Transaction, 1992), p. 
338.

111.	 “Anyone who has set foot in a classroom”: Elizabeth Holmes, 
“Ahead of the game,” Teachers Magazine, Issue 36, January, 2005.

111.	 “Teaching is the only major occupation”: Drucker, The Age 
of Discontinuity, p. 338.

111.	 “stately, well-dressed,” “high priestess of ninth-grade 
English”: Philip W. Jackson, Robert E. Boostrom, and David T. 
Hansen, The Moral Life of Schools (San Francisco: Jossey-Bass, 
1993), p. 114.

111.	 Mr. Turner and Moby Dick: Ibid., p. 198.

http://www.apa.org/releases/ZTTFReportBODRevisions5-15.pdf
http://www.uft.org/member/contracts/
http://www.nber.org/papers/w12155
http://www.brookings.edu/views/papers/200604hamilton_1_pb.pdf


  	 Life Without Lawyers  	 endnotes	E .17	

111.	 “spend a lot of time looking at the teacher,” “the look on a 
teacher’s face”: Ibid., pp. 29-30.

112.	 “The way a teacher enters the room”: Ibid., p. 120.
112.	 Mrs. Walsh and the loudspeaker: Ibid., p. 104.
112.	 “How can you convince kids”: Kay S. Hymowitz, “Who 

Killed School Discipline?” City Journal 10, no. 2 (Spring, 2000).
113.	 “All that [due process] required”: Board of Curators of 

University of Missouri v. Horowitz, 435 U.S. 78 (1978).
114.	 “Few rulings would interfere more”: Goss v. Lopez, 419 U.S. 

565 (1974).
115.	 Deerlake’s Blue Ribbon Award: Deena Reppen, “Lt. 

Governor Toni Jennings Congratulates Deerlake Middle School as 
a 2005 Blue Ribbon School: Deerlake Middle School is One of 13 
Florida Schools to Receive National Recognition,” Press Release, 
Florida Department of Education, October 11, 2005, http://www.
flboe.org/news/2005/2005_10_11-2.asp

115.	 “We’ve got to get away from forcing teachers to conform”: 
Interview with Jackie Pons, 2005.

116.	 “principle of management”: Peter F. Drucker, The Essential 
Drucker: The Best of Sixty Years of Peter Drucker’s Essential Writings 
on Management (New York: Harper Collins, 2003), p. 125.

116.	 Bob Mastruzzi: Lightfoot, The Good High School, see note to 
page 96, p. 68.

116.	 “being able to pace my presentation”: Futernick, “A Possible 
Dream,” see note to page 99, p. 29.

116.	 “We have one boy who will laugh”: Interview with Ryan 
Hill, 2007.

116.	 “We change everything all the time”: Interview with Heidi 
Moore, 2007.

117.	 “I get things from the district”: Interview with Jackie Pons, 
2005. 

117.	 “We have a great deal of freedom”: Futernick, “A Possible 
Dream,” see note to page 99, p. 29. 

117.	 “Trust is a big part of any vision”: Graves, The Energy to 

Teach, see note to page 100, p. 157.
117.	 “I’m sure it’s true”: Interview with Ryan Hill, 2006.
118.	 “Five percent of the kids”: Abigail Thernstrom, interview, 

Frontline, PBS, http://www.pbs.org/wgbh/pages/frontline/shows/
sats/interviews/thernstrom.html

118.	 “In all the schools I visited”: Lightfoot, The Good High School, 
see note to page 96, p. 345. 

118.	 “It is not punishment that gives discipline its authority”: 
Durkheim, Moral Education, see note to page 56, p. 167. See gener-
ally the discussion in Arum, Judging School Discipline, see note to 
page 96, pp. 159-188. 

118.	 “Discipline and authority”: Lightfoot, The Good High School, 
see note to page 96, p. 35.

119.	 “Beneath this admirable rhetoric”: Onora O’Neill, A Question 
of Trust: The BBC Reith Lectures 2002 (Cambridge, UK: Cambridge 
UP, 2002), p. 54.

119.	 Subjective and objective evaluations of schools: Educators 
generally believe that they lack the authority to do anything outside 
of normal protocol. Joe Brown, the principal at Louise A. Spencer 
elementary school in Newark, NJ, is generally regarded to have 
brought discipline and respect to a school in a troubled neighbor-
hood. Brown notes “a really important lesson I’ve learned: Kids 
want you to tell them what to do!...they’re adolescents and they 
don’t know how to behave.” 

120.	“The most important thing [she] communicate[s]”: Jackson, 
The Moral Life of Schools, see note to page 111, p. 115.

120.	“Too many places look to packaged programs”: Graves, The 
Energy to Teach, see note to page 100, p. 157.

120.	“The very process of asking teachers about their schools”: 
Futernick, “A Possible Dream,” see note to page 99, p. 54.

120.	“on the totally erroneous assumption”: Drucker, The 
Essential Drucker, see note to page 116, p. 221.

121.	 Culture “may be progressive for a certain length of time”: 
Mill, On Liberty, see note to page 17, p. 136.

http://www.flboe.org/news/2005/2005_10_11-2.asp
http://www.pbs.org/wgbh/pages/frontline/shows/sats/interviews/thernstrom.html


  	 Life Without Lawyers  	 endnotes	E .18	

	C hapter 6:  The Freedom to Judge Others

122.	“We had a teacher here”: Interview with Ryan Hill, 2008.
123.	“Men are neither good nor bad”: Barnard, The Functions of 

the Executive, see note to page 14, p. 218. 
123.	Teachers can be “kind or cruel”: Jackson, The Moral Life of 

Schools, see note to page 111, p. 173.
123.	Workplace success a question of fit: Drucker, The Essential 

Drucker, see note to page 116, p. 222.
123.	“The question of personal compatibility”: Barnard, The 

Functions of the Executive, p. 146.
123.	“A social organism of any sort”: William James, Writings, 

1878-1899, Gerald E. Myers, ed. (New York: Library of America, 
1992), p. 473.

123.	“decision-making authority”: Futernick, “A Possible Dream,” 
see note to page 99, p. 19.

124.	“When people identify with the group”: R.M. Kramer and L. 
Goldman, “Helping the Group or Helping Yourself? Social Motives 
and Group Identity in Resource Dilemmas,” in D.A. Schroeder, ed., 
Social Dilemmas (New York: Praeger, 1995).

124.	“precipitous decline in teammate contributions”: Will 
Felps, Terrence R. Mitchell, and Eliza Byington, “How, When, and 
Why Bad Apples Spoil the Barrel: Negative Group Members and 
Dysfunctional Groups,” Research in Organizational Behavior, Volume 
27: An Annual Series of Analytical Essays and Critical Reviews, Barry 
Staw, ed. (Oxford: Elsevier, 2006), p. 194. This study was initially 
spurred by the negative workplace experiences of the lead research-
er’s wife.

124.	“One bad apple”: Ibid., p. 190. 
124.	“Basically whether you perform well or your perform poor-

ly, you were treated the same”: Joel Klein, interview by Hendrick 
Smith, Making Schools Work, PBS, http://www.pbs.org/making-
schoolswork/dwr/ny/klein.html

124.	“On a daily basis, I see teachers who start classes late”: 
Betsy Rogers, “Middle School Experts: Help Us Save 122 Students,” 

personal blog, May 9, 2006, http://tln.typepad.com/tln_betsy-
rogers/2006/05/middle_school_e.html . See also Rafe Esquith, 

“Unsung Heroes,” Washington Post, June 26, 2005.
125.	“’teacher-proof’ curriculum”: Richard M. Ingersoll, Who 

Controls Teachers’ Work?, see note to page 107, p. 157.
125.	“I would prefer not to”: Herman Melville, “Bartleby the 

Scrivener,” Billy Bud and Other Stories (New York: Penguin, 1986), 
p. 13.

126.	“a system open to cronyism and subjectivity”: “Kelley: 
NTEU Will Continue Vocal Opposition To Administration Proposal 
to Remake Civil Service,” Press Release from the National Treasury 
Employees Union, February 28, 2006, http://www.cbpunion.org/
PressRelease/PressRelease.aspx?ID=827

126.	“Public policy is not best understood”: Michael Lipsky, Street 
Level Bureaucracy: Dilemmas of the Individual in Public Services (New 
York: Russell Sage Foundation, 1980), p. xii.

126.	Most decisions are made by people on the ground: Barnard, 
The Functions of the Executive, see note to page 14, p. 232.

127.	 “We need due process”: Quoted in Howard, Collapse of 
the Common Good, see note to page 11, p. 155. Originally in Amita 
Sharma, “Tenure: A Two-edged Sword for 80 Years” The Press 
Enterprise, April 7, 1999.

127.	 “Tenure simply requires due process”: Randi Weingarten, 
letter to the editor of the New York Observer, November 20, 2007. 
Ms. Weingarten is President of the United Federation of Teachers.

127.	 “It is not burdensome to give reasons”: Justice Marshall, 
dissenting, Board of Regents of State Colleges v. Roth, 408 U.S. 564 
(1972). 

127.	 Dismissing a teacher in New York: “Over Ruled,” Common 
Good, see note to page 24. This and other charts are available at 
http://commongood.org/burden-of-law.html

127.	 Terminating a teacher in Denver: “Undue Process: The 
Burden of Law in Colorado’s Public Schools,” Common Good 
Colorado, http://commongood.org/colorado-dismissal.html

http://www.pbs.org/makingschoolswork/dwr/ny/klein.html
http://tln.typepad.com/tln_betsyrogers/2006/05/middle_school_e.html
http://www.cbpunion.org/PressRelease/PressRelease.aspx?ID=827
http://commongood.org/burden-of-law.html
http://commongood.org/colorado-dismissal.html


  	 Life Without Lawyers  	 endnotes	E .19	

128.	Fairness in educational employment situations: One 
Queens teacher described a union rep who was “the school’s least 
caring educator”: “They’ve been annoying me all day long,” she’d 
carp to teachers about her students—right in front of her class. She 
scolded any teachers who went the extra mile, arguing that they 
made those other teachers who did the bare minimum “look bad.”

128.	Principal impregnates a student: “Protecting mediocre 
teachers,” Chicago Tribune, December 9, 2005.

128.	“your typical nigger”: Maya Kremen, “Tenure helps good 
teachers and shelters the bad ones,” Bergen County (NJ) Record, 
July 19, 2006.

128.	Problems with terminating obviously negligent employees: 
Robert Anglen and Dan Horn, “A question of justice,” Cincinnati 
Enquirer, October 21, 2001; Robert Anglen, “City lost all cases taken 
to arbitration,” Cincinnati Enquirer, January 18, 2001; Terry Kinney, 

“City says it’s handcuffed in some attempts to fire police,” Associated 
Press, February 20, 2004.

129.	“Mediocrity is not a sin”: Interview with Jerry Wartgow, 
2006.

129.	“No one wants teachers who are not pulling their weight”: 
Randi Weingarten, “The teachers’ vigil,” New York Sun, November 
26, 2007, http://www.nysun.com/article/66959?page_no=3

131.	 “If the front door is well guarded”: George William Curtis, 
quoted in Proceedings at the Annual Meeting of the National Civil 
Service (New York: William S. Gottsberger for the National Civil-
Service Reform League, 1895), p. 28. See generally, Paul P. Van 
Riper, History of the United States Civil Service (Evanston, IL: Row, 
Peterson, and Company, 1958), p. 102.

131.	 “It is better to take the risk of occasional injustice”: George 
William Curtis, Proceedings at the Annual Meeting of the National 
Civil-Service Reform League (New York: William S. Gottsberger for 
the National Civil-Service Reform League, 1882), p. 25.

131.	 Theodore Roosevelt and the civil service: Michael Nelson, 
“A Short, Ironic History of American National Bureaucracy,” Journal 

of Politics 44, No. 3 (August, 1982), p. 766.
131.	 “Too often in government”: Zell Miller, Listen to This Voice 

(Georgia: Mercer UP, 1998), p. 215.
132.	Workplace hazards before the labor movement: John 

Fabian Witt, The Accidental Republic: Amputee Workingmen, 
Destitute Widows, and the Remaking of American Law (Cambridge, 
MA: Harvard UP, 2004).

132.	Firemen on diesel locomotives: Morris A. Horowitz, “The 
Diesel Firemen Issue on the Railroads,” Industrial and Labor 
Relations Review 13, No. 4 (July, 1960). 

132.	Accountability not generally a problem in unionized indus-
tries: Interview with Bruce Simon, 2008.

132.	Civil Rights Act not meant to give affirmative rights: Hubert 
Humphrey wrote, “If [anyone] can find in Title VII… any language 
which provide[s] that an employer will have to hire on the basis of 
percentage or quota related to color, race, religion, or national ori-
gin, I will start eating the pages one after another, because it is not 
there,” Congressional Record 110, no. 7420 (1964).

133.	 “encourage citizens to act as private attorneys general”: 
Civil Rights Act of 1991, House of Representatives Report No. 40(I), 
102nd Congress, 1st Session (1991), p. 64. See also Stuart Taylor, 
Jr., “The 1991 Civil Rights Act Has Hurt Its Intended Beneficiaries,” 
Atlantic Monthly, September 9, 2003, http://www.theatlantic.com/
politics/nj/taylor2003-09-09.htm.

133.	 “manna from heaven”: Robert J. Grossman, “Law in the 
Slow Lane,” HR Magazine, July, 2000. 

133.	Discrimination claims increase: Roger Clegg, “A Brief 
Legislative History of the Civil Rights Act of 1991,” introduction 
to “The Civil Rights Act of 1991: A Symposium,” 54 Louisiana 
Law Review 1459 (July, 1994); see also Evan J. Spelfogel, “Legal 
and Practical Implications of ADR and Arbitration in Employment 
Disputes,” 11 Hofstra Labor Law Journal 247 (1993). For an over-
view of discrimination cases in the Federal Courts, see Kevin M. 
Clermont and Stewart J. Schwab, “How Employment Discrimination 

http://www.nysun.com/article/66959?page_no=3
http://www.theatlantic.com/politics/nj/taylor2003-09-09.htm


  	 Life Without Lawyers  	 endnotes	E .20	

Plaintiffs Fare in Federal Court,” 1 Journal of Empirical Legal Studies 
2 (July, 2004). 

133.	Protected categories: Federal law protects people from be-
ing fired or penalized based on race, color, religion, sex, or national 
origin (Title VII, Civil Rights Act of 1964); age (Age Discrimination 
in Employment Act of 1967); or disabilities (Title I and Title V of 
Americans with Disabilities Act of 1990). The wording of these laws 
does not cover only minorities or groups traditionally discriminated 
against but could also be used, for instance, on behalf of a man fired 
by a firm made up entirely of women. Most discrimination cases, 
however, are brought by women, minorities, older, and disabled 
persons, which together make up approximately 75% of the popu-
lation (estimation based on numbers from the U.S. census bureau at 
http://censtats.census.gov/ .

133.	Pennsylvania discrimination suit: Michael Kinsman, “Career 
Pros: When Employers Misfire,” Job Journal, March 26, 2006.

133.	 “job assignment practices were reprehensible”: Herbert Hill, 
“Lichtenstein’s Fictions: Meany, Reuther and the 1964 Civil Rights 
Act,” New Politics 7, no. 1 (new series), whole no. 25 (Summer, 
1998), http://www.wpunj.edu/newpol/issue25/hill25.htm.

133.	Supermarket discrimination case: For a summary of the 
case, see Allen R. Myerson, “Supermarket Chain To Pay $81 Million 
To Settle a Bias Suit,” New York Times, January 25, 1997.

134.	 “A remarkably wide range of qualities”: Walter Olson, The 
Excuse Factory (New York: Free Press, 1997), p. 56.

135.	 “When avoiding offense becomes our primary concern”: 
Mark A. Notturno, “The Open Society and Its Enemies: Authority, 
Community, and Bureaucracy,” in Ian Charles Jarvie and Sandra 
Pralong, eds., Popper’s Open Society after Fifty Years (London: 
Routledge, 1999), p. 46.

135.	 “Daily life in a dense and diverse society”: Jonathan Rauch, 
“Law and Disorder: Why too much due process is a dangerous thing,” 
New Republic, April 30, 2001.

135.	 “enforced proximity”: Vàclav Havel, speech accepting the 

Indira Gandhi Prize, Dew Delhi, February 8, 1994, in The Art of the 
Impossible (New York: Knopf, 1997), p.157.

135.	Maxine Waters on discrimination claims: Exchange be-
tween Maxine Waters and the author, House Judiciary Committee 
Hearing, June 22, 2004.

135.	Number of employment claims and probability of success: 
Michael Selmi, “Why are Employment Discrimination Cases So 
Hard to Win?,” 61 Louisiana Law Review 555 (Spring, 2001).

136.	Zell Miller and Civil Service Reform: Ken Foskett, “End of 
Merit System Forecast,” Atlanta Constitution, February 22, 1996. 

136.	 “It was like somebody turned on the lights”: Interview with 
Paul Burkhalter, 2006.

136.	 “On snowy days”: Interview with Joe Tanner, 2006. 
137.	 “Responsibility does not always bring joy in its wake”:	

Mark Bovens, Quest for Responsibility: Accountability and Citizenship in 
Complex Organisations (Cambridge, UK: Cambridge UP, 1998), p. 132.

137.	 Striving for utopia: The pursuit of perfection can be coun-
ter-productive. See Frank Anechiarico and James Jacobs, The Pursuit 
of Absolute Integrity: How Corruption Control Makes Government 
Ineffective (Chicago: University of Chicago Press, 1996), for a dis-
cussion of how rules to reduce corruption can eliminate the trans-
parency needed to catch corruption. 

137.	 “It’s very frustrating to high performers not to be held ac-
countable”: Interview with Susan Schaeffler, 2007.

137.	 “a human being was an atom of self-interest”: Hofstadter, 
The American Political Tradition and the Men who Made It, see note 
to page 66, p. 3.

137.	 “The more a man indulges”: Freidrich August Hayek, The 
Constitution of Liberty (Chicago: University Chicago Press, 1978), p. 
83.

138.	A plaintiff weeps: Discussion with a retired federal judge. 
138.	 “We learn wisdom from failure”: Samuel Smiles, Self Help: 

With Illustrations of Conduct and Perseverance (New York: Cosimo 
Classics, 2005), p. 339.

http://censtats.census.gov/
http://www.wpunj.edu/newpol/issue25/hill25.htm


  	 Life Without Lawyers  	 endnotes	E .21	

138.	Failure is the norm: Barnard, The Functions of the Executive, 
see note to page 14, p. 5.

138.	 “moving from failure to failure without loss of enthusiasm”: 
Steven F. Hayward, Churchill on Leadership: Executive Success in the 
Face of Adversity (New York: Gramercy, 2004), p. 29.

139.	How often Americans change jobs: Remarks by U.S. 
Secretary of Labor Elaine L. Chao, National Summit on Retirement 
Savings, Washington, D.C., Wednesday, March 1, 2006, http://
www.dol.gov/_sec/media/speeches/20060301_saver.htm

139.	 “In democracies men are never stationary”: Tocqueville, 
Democracy in America, vol. 2, see note to page 31, p. 223.

140.	 Neutral values: Mark C. Murphy, ed., Alasdair MacIntyre 
(Cambridge, UK: Cambridge UP, 2003).

140.	 “What are you going to do… shun them?”: Panel discus-
sion with Professor Arthur Miller, among others, at The Landmark 
Auditorium, Richmond, VA, 1995. See Anthony Kronman, The 
Lost Lawyer: Failing Ideas of the Legal Profession (Cambridge, MA: 
Harvard UP, 1993) for a discussion of the decline of the idea that 
lawyers are statesmen and scholars. 

141.	 Job security in Europe: Thomas Sowell writes that “Job se-
curity laws do not secure jobs. Their net effect is to redistribute the 
insecurity,” and argues that this is why job creation has been con-
sistently higher in the United States than in Europe, in “Bedroom 
Economics in Germany,” Capitalism, February 7, 2005.

142.	 “From childhood onward”: Bovens, Quest for Responsibility, 
see note to page 137, p. 45.

142.	 “Legally, we can’t speak”: Paul D. Snitzer and Lisa W. Clark, 
“‘Speak no evil’ is a risky policy,” Modern Healthcare, December 5, 2005.

143.	 “What I’m coming to understand”: Richard Perez-Pena, 
“Hospitals Don’t Share Records of a Nurse Accused in Killings,” New 
York Times, December 17, 2003. See also, Randy Dotinga, “Would 
You Hire This Man?” Christian Science Monitor, March 1, 2004; 
Philip K. Howard, “When fear is deadly,” New York Sun, March 16, 
2006.

143.	 “intelligence shines through the eyes”: Recounted in 
Kenneth R. Hammond, Human Judgment and Social Policy (Oxford: 
Oxford UP, 1996), p. 85.

144.	 “Laying aside all exceptions to the rule”: Jackson, The Moral 
Life of Schools, see note to page 111, p. 34. See also Terry Atkinson 
and Guy Claxton, The Intuitive Practitioner: On the Value of Not Always 
Knowing What One Is Doing (Buckingham, UK: Open UP, 2000).

144.	 “imagine they communicate their virtue”: Emerson, “Self 
Reliance,” see note to page 17, p. 266.

144.	 Leaders as good judges of character: Eliot A. Cohen, 
Booknotes: On American Character, Brian Lamb, ed., (Public 
Affairs, 2005); Sydney George Fisher, The Struggle for American 
Independence (Philadelphia: J. B. Lippincott Company, 1908).

144.	 “according to what others think”: Hayek, The Constitution 
of Liberty, see note to page 137, p. 122.

147.	 “Even a dog… distinguishes”: Holmes, The Common Law, 
see note to page 85, p. 3.

148.	 People are “astonishingly unlike each other”: Tocqueville, 
Democracy in America, vol. 2, see note to page 31, p. 228.

148.	 “boundless variety of human nature”: Hayek, The 
Constitution of Liberty, see note to page 137, p. 86.

	C hapter 7:  Responsibility in Washington

150.	 “I mean, this is where the people are who run the show, 
right?”: Reported in the Los Angeles Times, reprinted as “He Forces 
Bureaucrats to Hew to the Line,” New York Post, July 29, 1975, p. 
62, in Ralph P. Hummel, The Bureaucratic Experience: A Critique of 
Life in the Modern Organization, Fourth Ed. (New York: St. Martin’s, 
1994), p. 156.

151.	 Despair over the bulk of regulation in D.C.: For a case study 
on inertia, see Richard Block, “Reforming Labor Law,” USA Today, 
March 1, 1999, a history of the National Labor Relations Board and 
its insufficiencies. See also Charles Peters, How Washington Really 
Works (New York: Basic Books, 1993).

http://www.dol.gov/_sec/media/speeches/20060301_saver.htm
http://www.dol.gov/_sec/media/speeches/20060301_saver.htm


  	 Life Without Lawyers  	 endnotes	E .22	

152.	FEMA trailer debacle: Susan Roesgen, “Katrina mobile 
homes immobile in Arkansas,” CNN.com, February 13, 2006, 
http://www.cnn.com/CNN/Programs/anderson.cooper.360/
blog/2006/02/katrina-mobile-homes-immobile-in.html.

152.	Trailers kept out of Arkansas: Spencer S. Hsu, “FEMA tak-
ing hit on sale of surplus trailers,” Washington Post, March 8, 2007.

152.	No Child Left Behind: The No Child Left Behind Act, see 
note to page 98.

153.	 “Through the eyes of the people in Washington,” “Everything 
is test, test, test”: Alain Jehlen, ed. “Rating NCLB: NEA members 
say it’s hurting more than helping,” NEA Today, April, 2006, http://
www.nea.org/neatoday/0604/coverstory.html. 

153.	Cost of HIPAA bureaucracy: “Standards for privacy of in-
dividually identifiable health information,” Federal Register 65, no. 
250 (December 28, 2000), p. 82761, http://www.hhs.gov/ocr/
part7.txt

153.	 “talk to and about patients”: Virginia A. Smith and Dawn 
Fallik, “Doctors, patients grapple with specifics of privacy rule,” 
Philadelphia Inquirer, March 8, 2005.

153.	 “no longer discuss treatments among themselves”: Judith 
Tintinalli, chairman of emergency medicine at the University of 
North Carolina-Chapel Hill, paraphrased in Laura Parker, “Medical-
Privacy Law (HIPAA) Creates Wide Confusion,” USA Today, October 
20, 2003.

153.	HIPAA impedes cardiology research: D. Armstrong, E. Kline-
Rogers, S. Jani, E. Goldman, J. Fang, D. Mukherjee, B. Nallamothu, 
and K. Eagle, “Potential impact of the HIPAA privacy rule on data 
collection in a registry of patients with acute coronary syndrome,” 
Archives of Internal Medicine 165, no. 10 (2005).

153.	Virginia Tech massacre: The Review Panel Report, the 
Virginia Tech review panel delivered its report to Governor Timothy 
M. Kaine, August 30, 2007.

154.	 “By now it likely has a shopping list scrawled on it”: 
Laurie Tarkan, “Sorry, that information is off limits: a privacy law’s 

unintended results,” New York Times, June 3, 2003.
154.	 “It used to take a few months”: Interview with Peter Lehner, 

2008.
155.	 “one directional words”: Hummel, The Bureaucratic 

Experience, see note to page 150, p. 163.
155.	 “I’m an air-breathing animal”: John Rollwagen, head of 

Cray Research, quoted in Howard, The Death of Common Sense, see 
note to page 12, p. 69. Originally quoted in Russell Mitchell and 
Douglas Harbrecht, “An ‘Air-Breathing Animal’ Climbs out of the 
Fish Bowl,” Businessweek, June 7, 1993.

155.	 “He told me proudly”: See Steven Kelman, Procurement 
and Public Management: The Fear of Discretion and the Quality of 
Government Performance (Washington, D.C.: The AEI Press, 1990), 
p. 43.

155.	 “mightily addicted to rules”: David Hume, A Treatise of 
Human Nature, L. A. Selby-Bigge and P. H. Nidditch, eds. (Oxford: 
Oxford UP, 1978), p. 551.

155.	Layers of bureaucracy: Paul Charles Light, Thickening 
Government: Federal Hierarchy and the Diffusion of Accountability 
(New York: Brookings Institution Press, 1995), p. 8. For a full discus-
sion, see the first chapter, “How Thick is Government?,” pp. 1-32. 

156.	 “the very complexities and time consumption factors”: 
William Michael Reisman, Folded Lies: Bribery Crusades and Reforms 
(New York: Free Press, 1979), p. 100.

156.	 “Each fresh law… a fresh miscalculation”: Peter Alekseevich 
Kropotkin, Anarchism: A Collection of Revolutionary Writings, Roger 
N. Baldwin, ed. (Mineola, NY: Dover, 2002), p. 196.

156.	Each person “is only a small cog”: Max Weber, Economy 
and Society, Guenther Roth and Claus Wittich, eds. (Berkeley, CA: 
University of California Press, 1978), p. 988.

156.	 “Bureaucracy develops the more perfectly”: Ibid., p. 975.
156.	 “almost lawless passion for lawmaking”: Henry Steele 

Commager, The American Mind (New Haven, CT: Yale UP, 1959), p. 
363.

http://www.cnn.com/CNN/Programs/anderson.cooper.360/blog/2006/02/katrina-mobile-homes-immobile-in.html
http://www.nea.org/neatoday/0604/coverstory.html
http://www.nea.org/neatoday/0604/coverstory.html
http://www.hhs.gov/ocr/part7.txt


  	 Life Without Lawyers  	 endnotes	E .23	

157.	 “How to do the trial lawyers feel about it?”: Interview with 
a congressman, whom the author prefers not to identify. 

157.	 Meeting at the White House: Interview with a senior White 
House official, whom the author prefers not to identify. 

158.	EPA has not become a cabinet: Interview with E. Donald 
Elliott, 2007. For an examination of the reasons and proposals for 
elevating the EPA’s status, see Robert W. Hahn and Randall Lutter, 

“Elevating EPA to Cabinet Status,” Testimony before the House 
Committee on Government Reform’s Subcommittee on Energy 
Policy, Natural Resources, and Regulatory Affairs, September, 
2001, from the AEI-Brookings Joint Center for Regulatory Studies, 
http://www.aei-brookings.org/admin/authorpdfs/redirect-safely.
php?fname=../pdffiles/testimony_01_04.pdf . 

159.	 “[W]e have gradually developed governmental institu-
tions”: Milton Friedman, “Why Government Is the Problem,” Wriston 
Lecture, Manhattan Institute for Policy Research, 1991, http://www.
manhattan-institute.org/html/wl1991.htm

159.	Managing ulterior motives: Jonathan Rauch, discussion 
with the author, 2007. See generally Jonathan Rauch, Government’s 
End: Why Washington Stopped Working (New York: Public Affairs, 
1999).

159.	 “We used to fight hard in the campaigns”: Discussion with 
Howard Baker, 2003.

160.	 Special interests: Separate discussions with Ron Faucheux 
and Rod DeArment, 2007. See Theda Skocpol, The Missing Middle 
(New York: The Century Foundation, 2000) for perspective on 
skewed political and electoral incentives. Skocpol observes that ac-
tual policy initiatives are not on politicians’ radars. 

160.	 Trial lawyers’ contributions to political campaigns: “The 
Association of Trial Lawyers of America… routinely ranks among 
the top five PACs in federal campaign donations, leaning strongly 
to Democrats. In 2002, ATLA was the third most generous PAC, 
contributing $2.8 million; 89% of that money went to Democrats, 
making ATLA the largest PAC contributor to the Democratic party… 

Through individual and soft money contributions, as well as PAC 
donations, the lawsuit industry has surpassed all others in political 
giving in every electoral cycle since 1990… All told, the litigation 
industry has contributed a staggering $470 million to federal cam-
paigns since 1990,” from “The Best Friends Money Can Buy: Trial 
Lawyers, Inc. floods the political process with cash,” Trial Lawyers, 
Inc.: A Report on the Lawsuit Industry in America, 2003, http://www.
triallawyersinc.com/html/part10.html . This data comes from the 
Center for Responsive Politics, Top PACs for 2001-2002, http://
www.opensecrets.org/pacs/index.asp and “Lawyers/Law Firms: 
Long-Term Contribution Trends,” http://www.opensecrets.org/in-
dustries/indus.asp .

161.	 “Many interest groups would rather push their point of 
view and lose”: Discussion with Rod DeArment, 2007.

161.	 Madison’s idea of faction neutralization: James Madison, 
“The Same Subject Continued: The Union as a Safeguard against 
Domestic Faction and Insurrection,” Federalist Paper Number 10, 
November 22, 1787, http://federalistpapers.com/federalist10.html

162.	 Teacher certification under NCLB: See David Berliner, “The 
Near Impossibility of Teacher Testing,” Journal of Teacher Education, 
May/June, 2005.

162.	 “I received 128 letters from members of Congress”: 
Interview with Joe Dear, 2007.

163.	 Farm subsidies: Robert J. Samuelson, “A bumper crop of in-
ertia,” Washington Post, September 12, 2007. For a discussion of the 
problems with the “Farm Bill” and possible solutions, see Michael 
Pollan, “Farmer in Chief,” New York Times Magazine, October 9, 
2008.

163.	 “If government waste were an art form”: Robert J. 
Samuelson, “Harvesting votes,” Washington Post, May 8, 2002.

164.	 “Washington… seems incapable of action”: Jimmy Carter, 
“Crisis of Confidence Speech,” delivered on television on July 15, 
1979, available through the PBS website, http://www.pbs.org/
wgbh/amex/carter/filmmore/ps_crisis.html

http://www.aei-brookings.org/admin/authorpdfs/redirect-safely.php?fname=../pdffiles/testimony_01_04.pdf
http://www.manhattan-institute.org/html/wl1991.htm
http://www.triallawyersinc.com/html/part10.html
http://www.opensecrets.org/pacs/index.asp
http://www.opensecrets.org/pacs/index.asp
http://www.opensecrets.org/industries/indus.asp
http://www.opensecrets.org/industries/indus.asp
http://federalistpapers.com/federalist10.html
http://www.pbs.org/wgbh/amex/carter/filmmore/ps_crisis.html


  	 Life Without Lawyers  	 endnotes	E .24	

164.	 “Our concern must be for a special interest group that has 
been too long neglected”: Ronald Reagan, First Inaugural Speech, de-
livered January 20, 1981 in Washington, quoted in Peter Schweizer 
and Wynton C. Hall, Landmark Speeches of the American Conservative 
Movement (College Station, TX: Texas A&M UP, 2007), p. 75.

164.	 “The time has come to put the national interest ahead”: 
George H.W. Bush, State of the Union Address, delivered January 
29, 1991, in State of the Union Addresses (Montana: Kessinger 
Publishing, 2004), p. 18.

164.	 “I know that facing up to these interests will require 
courage”: William J. Clinton, State of the Union Address, deliv-
ered January 25, 1994, in State of the Union Addresses (Montana: 
Kessinger, 2004), p. 11.

164.	 “Elected officials have become so entrenched”: Newt 
Gingrich, Richard K. Armey, Ed Gillespie, and Bob Schellhas, 
Contract with America: The Bold Plan (New York: Times Books, 
1995), p. 14.

164.	 “The federal budget has too many special interest projects”: 
George W. Bush, State of the Union Address, delivered January 31, 
2006, available at the website for the White House, http://www.
whitehouse.gov/news/releases/2006/01/20060131-10.html.

165.	 “A little rebellion now and then is a good thing”: Jefferson 
to Isaac H. Tiffany, see note to page 32, p. 108.

165.	 Civilian Conservation Corps: Fred E. Leake and Ray 
S. Carter, Roosevelt’s Tree Army: A Brief History of the Civilian 
Conservation Corps (Arlington, VA: National Association of Civilian 
Conservation Corps Alumni, 1983), http://www.geocities.com/
ccchistory/treearmy.html; John C. Paige, The Civilian Conservation 
Corps and the National Park Service, 1933-1942: An Administrative 
History (National Park Service, Department of the Interior, 1985), 
http://www.nps.gov/history/history/online_books/ccc/ccc1a.htm 
; Lary M. Dilsaver, ed., America’s National Park System: The Critical 
Documents, (Lanham, MD: Rowman & Littlefield, 1994), http://
www.nps.gov/history/history/online_books/anps/anps_3a.htm.

165.	 “We had no rules”: Interview with Charles Peters, 2008.
165.	 Minimizing official discretion: See Daniel Patrick Moynihan, 

Maximum Feasible Misunderstanding (New York: Free Press, 1969); 
Aaron Wildavsky and Jeffrey Pressman, Implementation: How Great 
Expectations in Washington Are Dashed in Oakland (Berkeley, CA: 
University of California Press, 1984).

165.	 Mere “directions,” “the immeasurable multitude of particular 
facts”: Hayek, Law, Legislation and Liberty, see note to page 32, p. 130.

166.	 “Our system for managing”: Kelman, Procurement and 
Public Management, see note to page 155, p. 52.

167.	 “commercial reasonableness”: Uniform Commercial Code, 
Article 2: “Sales,” § 2-311, “Options and Cooperation Respecting 
Performance,” http://www.law.cornell.edu/ucc/2/article2.htm

167.	 Principles vs. Rules: See John Bradford Braithwaite, “Rules 
and Principles: A Theory of Legal Certainty,” 27 Australian Journal 
of Legal Philosophy (2002); Hugh Collins, Regulating Contracts 
(Oxford: Oxford UP, 1999); Robert Kagan, Adversarial Legalism: The 
American Way of Law (Cambridge, MA: Harvard UP, 2001).

168.	 “It is one of the most prominent features of the constitution”: 
Leonard Dupee White, The Federalists: A Study in Administrative 
History (New York: Macmillan, 1948), p. 23.

168.	 “a power of too much delicacy”: Ibid., p. 456.
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philanthropist Richard Gilder. See the website for the Central Park 
Conservancy, http://www.centralparknyc.org/site/PageNavigator/
aboutcon_cpc .

175.	 Preserving Grand Central: “Celebrities Ride the Rails to 
Save Grand Central,” New York Times, April 17, 1978.

175.	 Zoning Times Square: Nick Ravo, “Crusader for New York 
City Landmarks Moves On,” New York Times, July 16, 1995.

175.	 Common Good: See the Common Good website, http://
www.commongood.org. For commentary on the influence of the 
Common Good, see Stuart Taylor, Jr., and Evan Thomas, “Lawsuit 
Hell: How Fear of Litigation Is Paralyzing Our Professions,” 
Newsweek, December 8, 2003; Jane Brody, “A Classroom of Monkey 
Bars and Slides,” New York Times, April 3, 2007; Edward Achorn, 

“When Children Are Out of the Game,” Providence Journal, October 
24, 2006; Timothy Harper, “A Culture of Lawsuits: And What 
Common Good Wants to Do About It,” Sky, September 1, 2004; and 
Paul Greenberg, “The Enemy R Us,” Arkansas Democrat-Gazette, 
August 18, 2004. All are available at http://commongood.org/soci-
ety-newscommentary-inthenews.html .

176.	 “the vast mass of juristic writings,” “mania for juristic 
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writing”: Justinian, Justinian’s Institutes, Peter Birks and Grant 
McLeod, trans., Paul Krueger, ed. (Ithaca, NY: Cornell UP, 1987), p. 
11.

176.	 “The Revolution had turned the French into so many grains 
of sand”: Frank McLynn, Napoleon: A Biography (New York: Arcade, 
2002), p. 255.

176.	 ALI’s Restatements of the Law: See the American Law 
Institute website, http://www.ali.org/

	C hapter 8:  The Freedom to Make a Difference

178.	 “Who would guarantee that these judges weren’t in the 
doctors’ pockets”: Author’s discussion with journalist friend in Los 
Angeles, 2002. 

180.	 The right to be left alone: Robert Bellah, Richard Madsen, 
William M. Sullivan, Ann Swidler, and Steven M. Tipton, Habits of 
the Heart: Individualism and Commitment in American Life (New 
York: Harper and Row, 1985), p. 23.

180.	 Loss of “social capital”: Putnam, Bowling Alone, see note to 
page 12, p. 18.

180.	 “Each individual feels helpless to affect anything”: Warren 
G. Bennis, Why Leaders Can’t Lead: The Unconscious Conspiracy 
Continues (San Francisco: Jossey-Bass, 1989), p. xiii.

182.	 “the world… is a wholly knowable system”: Vàclav Havel, 
“The End of the Modern Era,” New York Times, March 1, 1992.

183.	 “Amazingly few people”: Drucker, The Essential Drucker, 
see note to page 116, p. 220.

183.	 “the usual process of unconscious trial and error”: Michael 
Polanyi, Personal Knowledge: Towards a Post-Critical Philosophy 
(Chicago: University of Chicago Press, 1958), p. 62.

183.	 Fireman’s subconscious perceptions: Malcolm Gladwell, 
Blink: The Power of Thinking Without Thinking (New York: Little, 
Brown, 2005), p. 122.

184.	 “disappear into the task”: Mike Rose, The Mind at Work: 
Valuing the Intelligence of the American Worker (New York: Viking, 

2004), p. 112. See also Barbara Garson, All the Livelong Day: The 
Meaning and Demeaning of Routine Work (New York: Doubleday, 
1972), for further discussion of how employees unconsciously fight 
for discretion.

184.	 “our knowing is in our action”: Donald A. Shon, The 
Reflective Practitioner: How Professionals Think in Action (New York: 
Basic Books, 1983), p. 49.

184.	 “What you find when you get in close”: Atul Gawande, 
Complications: A Surgeon’s Notes on an Imperfect Science (New York: 
Macmillan, 2002), p. 4. See also Gary Klein, Intuition at Work (New 
York: Doubleday, 2003) for more on how intuition is a direct out-
growth of experience, not a short-cut. 

184.	 Self-consciousness inhibits performance: Polanyi, Personal 
Knowledge, see note to page 183, pp. 55-57.

184.	 “it is this hesitation, doubt, and weakening of conviction”: 
Arum, Judging School Discipline, see note to page 96, p. 169. 

185.	 “with a plausible cause”: Richard E. Nisbett and Timothy 
DeCamp Wilson, “Telling More than We Can Know: Verbal Reports 
on Mental Processes,” Psychological Review 84, No. 3 (May, 1977), p. 
233.

185.	 “any true introspection”: Ibid., p. 231.
185.	 “testi-lying”: See Alan Dershowitz, “Accomplices to Perjury,” 

New York Times, May 2, 1994.
185.	 Human variability: See Hubert and Stuart Dreyfus, Mind 

Over Machine (New York: The Free Press, 1986), for the argument 
that knowledge cannot be engineered. The authors believe that de-
cisions are made during the moments when there exist “a cluster of 
potential actions, [and] a space of and for evolving events,” p. 105. 
These are moments when intuition is needed.

185.	 “It is a profoundly erroneous truism”: Alfred North 
Whitehead, An Introduction to Mathematics (New York: Henry Holt, 
1911), p. 61.

185.	 “If man were forced to demonstrate”: Tocqueville, Democracy 
in America, vol. 2, see note to page 31, p. 8.
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186.	 “Good and bad are but names”: Emerson, “Self Reliance,” 
see note to page 17, p. 262. See Antonio Damasio, Descartes’ Error 
(New York; Avon Books, 1994) for a argument that humans who 
lack emotional and social input can’t make good decisions. 

186.	 “When I was growing up”: Interview with Joe Tanner, 
2006.

186.	 Lawyers as aristocrats: Zakaria, Future of Freedom, see note 
to page 170, p. 222.

187.	 Henry Thomas Buckle/ Truth lies at the edges: Charles A. 
and Mary R. Beard, The Rise of American Civilization (New York: 
The MacMillian Company, 1930), p. vii. 

188.	 “Wherever and whenever one person is found adequate”: 
George Washington, The Quotable George Washington, see note to 
page 59, p. 16.

188.	 “There is no danger in power”: Woodrow Wilson, “The Study 
of Administration,” in Ronald J. Pestritto, ed., Woodrow Wilson: The 
Essential Political Writings (Lanham, MD: Lexington Books, 2005), 
p. 242.

189.	 “We may also say of Lincoln”: Needleman, The American 
Soul, see note to page 66, p. 18.

189.	 “Effective leadership”: Barnard, The Functions of the 
Executive, see note to page 14, p. xxxi.

189.	 “The only definition of a leader”: Drucker, The Essential 
Drucker, see note to page 116, p. 271.

189.	 “The force of character is cumulative”: Emerson, “Self-
Reliance,” see note to page 17, p. 266.

189.	 “speak[s] from his character”: Emerson, “The Over-Soul,” 
see note to page 17, p. 386.

189.	 “The heavy, leaden eyes turn on you”: Ralph Waldo Emerson, 
“July 6,” The Journals of Ralph Waldo Emerson (New York: Houghton 
Mifflin, 1912), p. 300. 

190.	 “fear of freedom”: Erich Fromm, The Fear of Freedom 
(London: Kegan Paul, 1942).

190.	 “expect from the state ever more solutions”: Leszek 

Kolakowski, Modernity on Endless Trial (Chicago: University of 
Chicago Press, 1990), p. 173.

190.	 Americans unhappy with the litigious culture: Two thirds of 
Americans believe we need fundamental changes in our civil justice 
system (“Public Attitudes toward the Civil Justice System,” see note 
to page 75). 93% of those polled in a 2001 survey said that they 
think people are too quick to sue. That same poll found that nearly 
9 of 10 people believe there are too many frivolous lawsuits, and 
7 of 10 believe that the large number of suits is evidence that our 
society is breaking down. See Stephen S. Meinhold and David W. 
Neubauer, “Exploring Attitudes About the Litigation Explosion,” 22 
Justice System Journal 105, 108 (2001). 

190.	 “The modern mind”: Michael Polanyi, Personal Knowledge, 
see note to page 183, p. 228.

192.	 “looking to only two sources of solutions”: Interview with 
Bill Bradley, 2007. See Bill Bradley, The Journey from Here (New 
York: Artisan, 2000), pp. 65-83.

192.	 “centralized administration is fit only to enervate”: 
Tocqueville, Democracy in America, vol. 1, see note to page 31, p. 
87.

192.	 “Municipal institutions constitute the strength of free na-
tions”: Tocqueville, Democracy in America, vol. 1, p. 61.

192.	 “The centralization, the immobility”: Hugh Trevor-Roper, 
introduction to Decline and Fall of the Roman Empire, see note to 
page 173, p. xci.

193.	 “A modern democratic state cannot consist merely of civil 
service”: Vàclav Havel, “New Year’s Address to the Nation,” deliv-
ered in Prague, January 1, 1994, available at http://old.hrad.cz/
president/Havel/speeches/1994/0101_uk.html. This translation in 
John W. Sutherlin, The Greening of Central Europe (Lanham, MD: 
University Press of America, 1999).

193.	 Subsidiarity: For an overview on the concept of subsidiarity, 
see Andreas Føllesdal, “Subsidiarity,” Journal of Political Philosophy 
6, no 2 (December 16, 2002); Theodor Schilling, “Subsidiarity 
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as a Rule and a Principle, or Taking Subsidiarity Seriously,” Jean 
Monnet Chair Working Paper 10, Harvard University (1995); Ken 
Endo, “The Principle of Subsidiarity: From Johannes Althusius to 
Jacques Delors,” 44 Hokkaido Law Review 6 (1994).

193.	 “Control what you must”: Richard Foster and Sarah 
Kaplan, Creative Destruction: Why Companies That Are Built to Last 
Underperform the Market—And How to Successfully Transform Them 
(New York: Doubleday Business, 2001), p. 23.

193.	 “self-interest, rightly understood”: Tocqueville, Democracy 
in America, vol. 2, see note to page 31, p. 123.

194.	 “Life is… non-standard”: Vàclav Havel, “New Year’s Address 
to the Nation,” see note to page 135.

194.	 Shared social values: See Alan Wolfe, One Nation, after 
All (New York: Penguin, 1999); Alan Wolfe, Return to Greatness 
(Princeton, NJ; Princeton UP, 2005); and Amitai Etzioni, The New 
Golden Rule (New York: Basic Books, 1996).

195.	 “there is less reason to guide and to check impulse”: Niebuhr, 
Moral Man and Immoral Society, see note to page 65, p. xxv.

195.	 “Once ‘active virtue’ is lost”: Trevor-Roper, introduction to 
Decline and Fall of the Roman Empire, see note to page 173, p. xciv.

196.	 “actors on a most conspicuous theatre”: Matthew Spalding 
and Patrick Garrity, A Sacred Union of Citizens: George Washington’s 
Farewell Address and the American Character (Lanham, MD: Rowman 
and Littlefield, 1996), p. 21.

196.	 Bad habits can destroy a culture: Jared Diamond, Collapse: 
How Societies Choose to Fail or Succeed (New York: Penguin, 2005).

197.	 “The pursuit of ever more perfect accountability”: O’Neill, 
A Question of Trust, see note to page 119, p. 57.

197.	 “Plants don’t flourish”: Ibid., p. 19.
197.	 “hating, like a poisonous mineral”: William Hazlitt, “On the 

Pleasure of Hating,” in Duncan Wu, ed., The Plain Speaker: The Key 
Essays (Boston: Blackwell, 1998), p. 105.

197.	 “Liberals are evil”: Polipundit blog post, July 23, 2003, 
available at http://www.polipundit.com/index.php?p=1140 .

197.	 “The Republican party is a criminal conspiracy”: From the 
website, “Evil GOP Bastards,” at http://www.evilgopbastards.com.

197.	 “The inability of villagers to act together”: Edward Banfield, 
Moral Basis of a Backward Society (New York: Free Press, 1958), p. 10.

198.	 “the greatest suspicion”: Ibid., p. 126.
198.	 Citizens would “soon ask… how much I had kept”: Ibid., p. 

92.
198.	 “no leaders and no followers”: Ibid., p. 97.
198.	 Distrustful societies: For more discussion, see Robert 

Putnam, Making Democracy Work (Princeton, NJ: Princeton UP, 
1993). The author studies 20 administrative districts in Italy that 
vary in their social dynamics and dissects the reasons for those 
differences.

198.	 Trust is essential to freedom: K.J. Arrow, “Gifts and 
Exchanges,” Philosophy and Public Affairs, Summer, 1972. 

199.	 “The more miserable a man is, the more he dreads”: 
Kropotkin, Anarchism, see note to page 156, p. 104.

199.	 Machiavelli on reform: “There is nothing more difficult to 
carry out, nor more doubtful of success, nor more dangerous to 
handle, than to initiate a new order of things. For the reformer has 
enemies in all those who profit by the old order, and only lukewarm 
defenders in all those who would profit by the new order, this luke-
warmness arising …partly from the incredulity of mankind, who do 
not truly believe in anything new until they have actual experience 
of it,” Niccolo Machiavelli, The Prince, Luigi Ricci, trans. (New York: 
Signet Classic, 1999), pp. 49-50.

http://www.polipundit.com/index.php?p=1140
http://www.evilgopbastards.com



